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duct of such person solely reflects superior efficiency 


Or superior economic performance. 
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CHAPTER I 


Background and Rationale 
of the Proposed Legislation 


The Combines Investigation Act is designed to 
assist in stimulating and maintaining a viable com- 
petitive framework within a mixed economic system 
of private and public enterprise and to _ promote 
honesty and fair dealing in the marketplace. The 
Act has undergone periodic revisions to take 
account of enforcement experience and new condi- 
tions. The present review of competition policy, 
which is the most fundamental one ever undertaken 
in Canada, was launched in 1966 when the Government 
of the day commissioned a study of the subject by 
the Economic Council of Canada. 


The first phase of the revised competition 
policy was adopted in October, 1975 when Parliament 
passed Bill C-2, almost two years after? san's>viden-— 
teal eopillciwas. “Sintroduced “in “"the twenty-ninth 
Parliament. It was proclaimed in force effective 
January 1, 1976 in respect of most Of) tts: * provid 
sions, but, aS agreed in advance, it sVibant=“on’s re= 
strictive agreements concerning services waS post- 
poned for six months. Works ton. Stage -°LY of +*the 
program began immediately after introduction of the 
Stage IUBHl1 inol97Seinvan effort to expedite this 
urgently needed legislation which had met = many 
delays over a period of more than ten years. 


A number of very serious inadequacies ane the 
legislation had come _ to fight “well Sbeforer the 
reference to the Economic Gouncdl in?>*9oo. For 


example, the Beer* and Sugar** cases of 1960 had 
Shown that the legislation as applied to mergers 
was quite inadequate. The inapplicability of the 
present law even to extreme cases of concentration 
through mergers was recently underlined by the 
judgment of the Supreme Court of Canada in Regina 
Vooke Com bVAngehtd.)ecta val Jin November...) onlomemen 
report in 1962 of an extensive inquiry under the 
Combines Investigation Act into the distribution 
and sale of gasoline service station products*** 
revealed the presence of highly restrictive prac- 
tices imposed by suppliers which could not be 
corrected under the legislation of the day. The 
growing internationalization of business. was a 
complicating factor which brought with it the need 
for legislative changes to deal with restrictive 
business practices emanating from abroad. In  for- 
Mal Seecognation ole the many problems associated 
with the application of Canada's existing competi- 
tion policy, the Government in 1966, requested the 
EGonomven Council. of? Canadalato Study®= ‘the ® “issues 
involved therein and to recommend appropriate cor- 
rective reforms. 


se 


Lael Sees 


* Regina v. Canadian Breweries Ltd. 1960 O.R. 
6ODGWeS 3MGZR. Wr ae? ONG GCAGEE Io = 


fae ReGinagy ihe Brat ich s@olumnbns Sugar Refining 
Company Limited et al. (l90O) S2 WeaweRne CNSe) 
O17 B29 Cl CRC. T1962). SSaG PARE nS dee 


'** Restrictive Trade Practices Commission, Report 
on _an Inquiry into the Distribution and Sale of 
Automotive Oils, Greases, Anti-Freeze, Addi-— 
Elves, saniros: Batteries, Accessories and 
Related Products, Ce pe Cr Now IS) > “Ottawa 
L962): 


The Economic Council's study of competition 
policy was presented to the Government in July, 
1969. It called for comprehensive revisions which 
would, among other important changes, place greater 
reliance on civil rather than criminal procedures 


in dealing with complex economic issues. The 
Minister of Consumer and Corporate Affaires: -aee~ cue 
time, the Honourable Ron Basford, immediately 


undertook extensive preparation for the production 
of a comprehensive Bill. The resulting draft legis- 
lation, introduced in June, 1972" Vase 1C=256)-"Was 
regarded by the Minister more as a White Paper than 
ae bet], @and:on introduction he expressed the wish 
that it would provoke wide public depate,.--in- + this 
manner he hoped to bring about refinements based 
upon the input of the private sector. Certain 
aspects of the proposed legislation were not well 
received by some elements of the public and _ the 
legislation died on the order paper at the end of 
the session. Nonetheless, Cub Le discuss i0b. JcOUs 
tinued unabated. Seminars with representatives of 
the business, academic and legal fraternities were 
conducted and the work of drafting continued during 
the remainder of Mr. Basford's tenure. This work 
was continued during the relatively brief tenure of 
the Honourable Robert K. Andras just before the 
election of 1972. The election was followed by the 
creation in January 1973 of a Special Committee of 
the House of Commons on Trends ine Foods *Praces. 
This committee recommended immediate implementation 
of a number of consumer protection measures by 
amendment of the Combines Tnvestigation-~ Act. 


At the same time, the Minister, the Honourable 
Herb Gray, reviewed the progress of the work on the 
development of the new competition policy legisla- 
tion and decided that it should proceed in_ two 
stages. The first stage would implement those 
aspects of Mr. Basford's Bill upon which consensus 
appeared to have been reached, such as the exten- 
sion of the law to cover service industries, the 
introduction of the consumer protection measures 


recommended by the Commons Committee, and the 
beginnings of a civil approach to certain trade 
Practices by making the Restrictive Trade Practices 
Commission a Court of Record with carefully defined 
powers to issue orders in specified circumstances. 
The resulting legislation was introduced in 
November, 1973, but a general election was called 
before it could be enacted. After the general ele- 
ction in July, 1974, the Honourable André Ouellet 
became the new Minister and piloted the Bill ori- 
ginally introduced by Mr. Gray through Parliament. 
While over fifty amendments, some of which were 
important, were inserted during passage, the basic 
objectives were achieved. 


In connection with Stage II, several Sstudies* 


were commissioned by the Department and the 
Minister appointed an independent Advisory 
* Wy beh. Trebilcock, Anthony Duggan, Linda 
Robinson, Herman Wilton-Siegel and Claude 
Masse, A Study on Consumer Misleading and 
Unfiatr Eager aePractices ss ( VO LSet Ottawa: 


Information Canada, 19°68): 

Ronald, )I.« Cohen... andy.Jacob S. Ziegel, The 
Political and Constitutional Basis for a WNeqw 
Trade Practices Act (Ottawa: SUPPlVae and 
Services Canada, 9S 62), 

Corwin D. Edwards, Studies of Foreign Competi- 


tion Policy and PLACTICesn Voli ole The United 
States (Ottawa: Supply and Services Canada, 
19/6 jie 


TD. ~MacDonal d.,..R. Gu Dale,+~Charles stevenson, 
Jennifer Whybrow and J.P. Cairns, Studies of 
Foreign Competition Policy and BRACES Cems Vaies 
If: European Economic Community, Australia, 
Japan, Sweden, United Kingdom and West Germany 
(Ottawa: Supply and Services Canada; «197.6. -. 

Neil. J... Williams. and Jennifer Whybrow, A 
Proposal for Class Actions Under Competition 
ROLLY Legislation (Ottawa: Information 


Canada, 1976). 


Committee to examine and report upon the issues. 
The Committee members were Lawrence A. Skeoch, 
former Professor of Economics at Queen's; Bruce 
McDonald, a Toronto lawyer and former Professor of 
Law at Queen's; Reuben Bromstein, Toronto lawyer 
and Counsel for the Canadian Federation of Small 
Businessmen; William O. Twaits, well-known Canadian 
businessman and long-time Chairman of Imperial Oil 
of Canada Limited; and Michel Bélanger, who was at 
the time of his appointment the President Ofan the 
Montreal Stock Exchange but whose participation in 
the Committee ceased after he became President of 
the Provincial Bank of Canada on April 1, 1976. By 
this time, the report of the Advisory Committee, 
commonly termed the Skeoch-McDonald Report, had 
been drafted and signed.* The Honourable Bryce Si. 
Mackasey, the then Minister of Consumer and 
Corporate Affairs, asked the pubire) , oriWaver! les 
views on the proposals to assist in drafting «= the 
Stage II legislation. The Minister of Finance in 
August, 1976 published a White Paper on the 
Revision of Banking Legislation, part Of which 
required implementation through a revision in com- 
petition policy. **s, [he present Bill is sponsored 
Dyecie current Minister, the Honourable Anthony —C. 
Abbott, and reflects the experience gained over the 
past decade during which competition policy has 
been under intensive review. 


In the present Bill, continued reliance is 
placed upon a modified Combines Investigation Act,. 
to be renamed the Competition BeUAewoicn 1s 


EE TE SE 


* ino Skeoch with’ Bruce ~C. McDonald, Dynamic 
Change and Accountability in a Canadian Market 
Economy (Ottawa: Supply and services Canada, 


*k* white Paper on the Revision of Canadian Banking 
Legislation, Minister of Finance, Ottawa, T9576. 
———— ens 


designed to maintain effective competition and thus 
assist in fostering the "dynamic change and ac- 
countability in the Canadian market economy" which 
the Minister's Advisory Committee consider essen- 
tial to its sound development. It would establish 
the means whereby mergers and specialization agree- 
ments may be examined with a view to promoting the 
benefits of large scale production and distribution 
on the one hand while preventing the bad effects of 
economic concentration on the other. TAY ough. Sthe 
utilization of both civil and criminal procedures, 
it seeks to deal more effectively with monopoliza- 
tion, price discrimination and Private interna- 
tional agreements. The Bill deals Speci Eieailsl yvasior 
Ene GLiestitime with interlocking management, and 
Systematic delivered pricing. Vir tual Tyo caliyio fete 
many recommendations relevant to competition poOlacy 
of the Select Committee on Trends in Food Prices 
have already been enacted in Stage I. 


CHAPTER II 


Existing Provisions of the Combines 
Investigation Act 


ed 


As it reads today, complete with Stage Il 
amendments, the Combines Investigation Act applies 
to all business activities to the extent that they 
are not subject to regulation or exemption by valid 
fegis AtLion. “alne: Dona fide “activities Of trade 
unions and of their management counterparts are 
expressly exempted from the legislation aS are cer- 
tain activities of fishermen, security underwriters 
and amateur sporting leagues. 


The Act is administered through two institn= 
tions, the Director of Investigation and Research 
and the Restrictive Trade Practices Commission, and 
is enforced through the Commission and the Criminal 
Courts. Provision is made for the appointment of 
four Commissioners, and the Director may bé pro- 


vided with one or more Deputy Directors. The 
Minister of Consumer and Corporate Affairs is 
responsible to Parliament for, ““the-= program: The 


Director is required to report to the Minister 
annually and the Minister must table the report in 
Parliament. 


Prohibited Behaviour 


Parts Voor the.» Act=* proscribes certa ine anta— 
competitive agreements as well as participation in 
mergers or monopolies that operate to the detriment 
or the ‘public “or “are Tikal y" > toss doer 50% These 
activities are punishable on indictment, as_ is 
compliance with foreign directives to Darcicinare 
in restrictive agreements contrary towtne, Ace, pia— 
rigging, conspiracy to interfere with the oppor- 
tunity of professional athletes to participate and 
negotiate as defined in the section, price ‘dascri— 
mination and predatory pricing as defined, and the 


Granting. of ~promotional allowances or their 
equivalent on disproportionate terms to compet ing 
purchasers. False and misleading advertising; 


various forms of misleading representations to the 
public concerning prices, warranties. and guaran- 
tees, tests and testimonials, and the terms under 
which promotional contests are hel Gd Shi alana eto 
Supply adequately at bargain prices; bait and 
Switch selling; and sales above advertised prices 
are all forbidden and punishable on indictment or 
Summary conviction or both. Double.” ticketingm@ats 
forbidden as is the promotion of pyramid and 
referral selling schemes not licensed or permitted 
by provincial law. The practice of price mainten- 
ance is an indictable offence as defined in the 
Section which forbids a supplier of a PHOdUCL Tror 
credit from attempting to influence Gistributoms cco 
maintain or raise prices or from refusing to supply 
Someone because of a low pricing policy. This pro- 
hibition also extends to Parties which attempt to 
induce a supplier not to sell Products to another 
person because of that person's low Pricing policy. 


Matters Reviewable by the Commission 
oe EE Le OmMISS ION 


Part IV.l1 of the Act was enacted in the 
Stage I revisions for the Purpose of setting up a 
Civil procedure whereby certain trade Practices, 
having potential for either public benefit or pub- 
lic detriment, could be appraised by the Commission 
acting in a quasi-judicial Capacity. 


If, on an application brought before it by the 
Director, the Commission finds that a situation is 
anti-competitive within the terms of the relevant 
Sections, it may, after affording the parties 
reasonable opportunity to be heard, make corrective 
Orders as set out in the legislation. Persons 
against whom an order has been made may, by way of 
application, request the Commission to rescind or 
vary one of its orders by reason of Changed cir- 
cumStances. For the Purposes of Part IV.1, the 
Commission is a Court of Record. 


The practices and situations to which this 
procedure applies under the present Act include 
certain types of refusal to deal, consignment 
selling, exclusive dealing, market restriction and 
tied selling. Provision is also made for’ the 
Commission to review and correct situations where 
judgments of foreign courts or foreign lawsS or 
directives have anti-competitive effects in Canada. 
Similarly, the Commission may issue = an OTrderseuee 
correct the situation when a foreign supplier 
refuses to sell to a Canadian buyer because of 
exertion of pressure upon the supplier by someone 
outside Canada. 


Provisions Relating to Procedures 


Inquiries under the Act are commenced on the 
direction of the Minister, on the inttiatvivesofuthe 
Director or on a statutory application by six 
citizens. General research inquiries may be com- 
menced on the initiative of the Minister, the 
Director, or the Commission. 


In conducting an inquiry under the Act, the 
Director, is given wide powers to secure thes pro 
duction of documents by searching the premises of 
companies under inquiry, by requiring them to 
produce documents pursuant to an order rOmeereturn 
of information, or requiring individuals to produce 
documents before a member of the Commission or a 
hearings officer while giving evidence under oath 
concerning their business activities. When any of 
the special powers are to be exercised, the 
Director must make an ex-parte applicat lome@: tos ea 
member of the Commission for certification autho- 
rizing the use of these powers. Special provisions 
are contained in the Act which allow documents in 
the possession of individuals to be used as evi- 
dence in a prosecution and to serve as prima facie 
proof of what they relate, including the status Of 
the writer as an authorized representative of his 
company or firm. 
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When the Director is of the opinion” “that any 
inquiry under the Act should be discontinued for 
lack of evidence or content, he may discontinue it. 
However, agreement of the Commission is required in 
any instance in which evidence has been brought 
before it. In either event, the discontinuance 
must be reported to the Minister who, in EUEN, 
reviews the decision to discontinue and may either 
accept it or instruct the Director to make further 
iWexe (ELIE) @s¥2 >. 


by? aw continuing se inguiny ssinte saan alleged 
offence, the Director has two courses open! “tos eham 
when he has gathered sufficient evidence. Dubie Shey 


the Director may transmit the inquiry motor vere 
Attorney General of Canada for such action as the 
Attorney General may be pleased to take, usually 
Criminal prosecution. In misleading advertising 
and price advertising cases, which may be taken 
before provincial judges for SUMMabYyOrtr lala rthe 
evidence has, aS a matter of routine, been referred 
to the Attorney General for his disposal, usually 
by prosecution. The same action has often been 
taken in respect of indictable offences when they 
have not raised any unusual issues of facts "On aelaw 
requiring the appraisal of the Commission. 


Second, the Director may prepare a Statement 
of Evidence for transmission to the Commission and 
to each person against whom an allegation has’ been 
made. The Act requires the Commission, on receipt 
Of thesstatement 7rtomt ixmamadait autor hearings at 
which the Director May argue ainsysuppontweot his 
position. The parties against whom allegations are 
made have full Opportunity to be heard in person or 
by Counsel. No report may be made against anyone 
unless such full Opportunity to be heard has _ been 
accorded to him, and _ the Commission has always 
interpreted this as including the right to present 
both oral and documentary evidence as well as 0Gto 
Challenge the Director's POSTPton:. Moreover, the 
Oral evidence which a person is required to. render 
at such hearings shall not be used or be receivable 


against such person in = any criminal proceedings 
thereafter instituted against him, other than for 
perjury in giving such evidence or a prosecution 
under specified provisions of the Criminal Code. 


As soon as possible after the conclusion of 
such hearings, the Commission is required to submit 
a written report to the Minister which reviews the 
evidence, appraises the effect upon thes pou Lic 
interest of arrangements and practices therein 
disclosed, and contains recommendations as to the 
application of remedies. Within thirty days after 
its receipt, the Minister must make the report 
public unless, the Commission recommends in writing 
that the public interest would be better served by 
withholding publication, in which case the Minister 
must decide on whether the report, either in © whole 
or in part, shall be made public. When such report 
has disclosed an offence, the Minister has normally 
rererred it to the ‘Attorney General..® of-s Canada So 
that the offenders may be prosecuted, in addition 
to seeking any other remedy which may have been 
recommended by the Commission. 


Special Remedies 


Ti Par tice theesiAct. sisers out a number of 
"Special Remedies" in addition to, or inv«daleu .of, 
prosecution for a Craminals y ot fence. The special 
remedies are as follows: 


a) The Governor in Council is empowered to remove 
or reduce the customs duty on an article when, 
as a result of an inquiry under the FACE OL 
judgment of a Canadian Court, it appears that 
there have been restrictive trade. npractices 
detrimental to the public affecting that 
Bree. e . 


b) The Attorney General of Canada may exhibit = an 
information in the Federal Court alleging that 
a patent or a trademark has been used to re- 
strain trade and the court may make orders to 
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correct the situation, the ultimate being the 
revocation of the patent or the expunction of 
the trademark. 


e)) The Attorney General of Canada may, under 
defined conditions, apply to a court for. an 
interim injunction whenever someone has  com- 
mitted or is likely to commit an offence 
against Part V of the Act or disobey an order 
of the Commission under Part IV.1. 


d) A court iS empowered, at the time of convic- 
Edond Or athitheubehest ofthe Attorney General 
of Canada within three years thereafter or 
when the Attorney General shows that someone 
has or is likely to commit an offence, to make 
a prohibition order forbidding the continua- 
tion or repetition of the offence, the commis- 
Sion of acts directed towards this ends andaern 
the case of mergers or monopolies, may order 
Eheins dissolution. 


e) Binally, any person may sue for damages 
incurred as a result of loss or damage arising 
out of an offence against Part V or the fail- 
ure of anyone to comply with an order of the 
Commission or a court made under this Act. 
Such damages may be equal to the total LOSSROT 
damages proven, together with the full costs 
Of the vactioni. 


Additional Provisions 
oe ee es i OOS: 


The remainder of the Act, the text of which is 
fully set out in the Appendix, is taken up with 
definitions, administrative and pLoceduralsteprovie— 
Sions relating to the Carrying. oUt Mok arthe objec- 
ELVOseof atne Act: including hearings before the 
Commission and prosecutions in the ecqurt sr The 
Proposals of Stage II will not affect many of these 
fundamental elements or most of the. substantive 
Provisions of the Combines Investigat tons Act. 


CHAPTER III 


Stage II Amendments and their Rationale 


A. New Names 


When the Combines Investigation Act was Ted ase 
passed in 1910, its Jong wt LE Lewes WAnsACt. ton DLO s 


vide for the investigation of combines, monopolies, 


trusts and mergers". "Combine" was defined as a 
combination, trust, monopoly or merger, and this 
definition remained in the Act Oil am ee was 


expunged by the amendments Of. 9600h tl Dee Rood Usa oe 
only came into play when six citizens formally com- 
plained that a combine was in existence in relation 
to a commodity. Its prime purpose was to set up 
the machinery for investigating the facts. accocwe 
ated with these complaints although remedies were 
provided to supplement one which had been in _ the 
Criminal Code since 1889. 


During the nearly seventy years since... 1ts 
introduction the Act has been amended a number of 
times. Its scope has been extended to cover the 
whole of the unregulated private sector in relation 
to goods and services and a Commission has_ been 
established with power to make binding orders upon 
businessmen for the correction Of. cebtalien chest Lice 
tive business practices. In addition it has defined | 
numerous offences to deal with deliberate anti-com- 
petitive behaviour in the marketplace. Now, neither 
the word "combine" nor "trust" appears anywhere = in 
the statute. 


In recognition of all these changes, and with 
the purpose of emphasizing the positive rather than 
the negative aspects of the legislation, it 1s pro- 
posed by the present Bill to change the short title 
of the statute to "The Competition Act". The long 
title would become: "an Act EO 4 DLOvIde sector = Che 
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general regulation of trade and commerce by _ pro- 
moting competition and the integrity of the market- 
place, and to establish a Competition Board and the 
office of Competition Policy Advocate". The last 
name would be substituted for the present Director 
of Investigation and Research, and the Competition 
Board would supersede the Restrictive Trade 
Practices Commission. 


Se Preamble 


The precise purposes of the Combines’ Investi- 
gation Act as it relates to anti-competitive situa 
tions and practices have frequently been the _ sub- 
ject of debate and speculation.* In the absence of 
a preamble, reliance has been placed upon minis-— 
terial statements, deductions from the provisions 
of the Act and pronouncements from the’ bench. qe 
is quite possible that a preamble would have been 
of assistance to the courts in their interpretation 
of such words as "detriment to the public" stemming 
from mergers and monopolies and "lessen unduly, 
competition" in connection with the prohibited 
collusive arrangements. The responsibilities which 
are to be placed upon the Competition Board to 
assess complex economic factors such as those which 
are relevant in mergers, renders even more desir- 
able a statement by Parliament of the socio-econo- 
mic purposes of the Act, 


thes Economie = Council: = has pointed out that 
while the maintenance of competition has frequently 
been cited as the purpose of the Act, - competition 
is really a means rather than an end “-inercsere 
Moreover, while competition is a condition gener- 
ally to be sought, the Single-minded pursuit of 


= 


See, for example, Economic Council of Canada, 
Interim Report on Competition POTICyY Mo(OtGeawa: 
Oueen Ss Printer 1969) = pp 6-0" 
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competition could in some circumstances’ be either 
unattainable or too costly’ in® terms’ of its) effects 
on other goals, such as the realization of eco- 
nomies of scale. The Council's view was that effi- 
ciency rather than competition should be the goal 
anc? that in} most butenot-allecarncumstances en Compe— 
tition should be the means to that end in _ the 
context of competition policy. The Council stated: 


"Tt will be a recurrent theme of this 
Report that Canadian competition policy 
should aim primarily at bringing about 
more efficient performance by the economy 
as a whole. Competition should not it- 
self be the objective but rather the most 
important single means by which effi- 
ciency is achieved."* 


The language of the Skeoch-McDonald Report was 
different but its thrust was much the same. FOr 
them the question was how to facilitate the essen- 
tial process of economic change. With the caveat 
that concentration must be permitted where neces-— 
sary for the achievement of real-cost economies, 
they called for a market economy ‘ain! Gwwh ichiscehte 
dynamic variables are kept free on WhENe jee woe, 
free, tunctioning; poice system". 


Those. ideas .oL.,the Economic Council and 
Skeoch-McDonald have met with a very wide measure 
of public acceptance in Canada,..and ,Eneir Inbluence * 
on the wording of the preamble is apparent. 


The first paragraph in the preamble serves to 


place the Competition Act in the context of certain 
basic goals of Canadian public policy. They 


et 


* Thao, DLO 2; 
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include an economic environment that ensures effi- 
cient allocation of resources, stimulates innova- 
tion, expands trade opportunities and encourages 
equitable distribution. 


The second paragraph deals with certain 
factors which are requisite to the achievement of 
the foregoing goals and which are of particular 
relevance in the context of competition policy. 
What is required is the creation of a flexible, 
adaptable and dynamic Canadian economy, with empha- 
Sis upon the removal of barriers to mobility, the 
discouragement of concentration and the predatory 
exercise of economic power, thus reducing the need 
for detailed regulation. Linked with that, how- 
ever, is the reservation that the pursuit of such 
an economy must be tempered where it conflicts with 
the achievement of economies of scale or other 
Savings of resources. 


The third paragraph which is clearly placed in 
theme context of! ‘the viprecediingss.ones/<2makesumene 
encouragement of competition a matter of national 
policy by means of the enactment of general laws of 
general application. 


Ch Administrative and General Provisions 
es The Competition Policy Advocate 


The principal executive officer under the new 
Act will be the Competition Policy Advocate. His 
proposed functions will be essentially the same as 
those now performed by the Director of Investiga- 
tion and Research under the Combines Investigation 
Act. However, new provisions, together with those 
passed in Stage I, greatly enlarge the scope of 
these duties and responsibilities. Aside from a 
wide range of matters for inguiry, he will play a 
more active role as active advocate of competition 
policy in interdepartmental matters, including 
involvement with the proceedings of government 
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regulatory boards and agencies. Provision is made 
as now for the designation of Deputies to assist 
the Advocate and to carry out the responsibilities 
of that office when the latter is absent. Further 
details of the Competition Policy Advocate's new 
responsibilities will be described in setting out 
the other provisions of the Bill in the ensuing 
pages of the review. 


The Minister of the Department of Consumer and 
Corporate Affairs would, of course, continue to 
carry basic responsibility for Canada's competition 
policy under the new legislation. 


Ms The Competition Board 


The Stage Jeu Buid proposes that the 
Restrictive Trade Practices Commission be replaced 
by the Competition Board, whose responsibilities 
would be confined to those associated with a quasi- 
judicial role. The Board will be relieved of the 
Restrictive Trade Practices Commission's functions 
of serving as a hearing body before which’ the 
Director examines witnesses during an ingquILy, OF 
reviewing evidence and argument concerning 
Statements of Evidence submitted by the Director 
and reporting upon them _ to the Minister. The 
Commission's functions in respect of examination of 
witnesses by the Director will be entrusted to 
Hearings Officers, as is described in another sec- 
tion below. Statements of Evidence will no longer 
be prepared, and the Competition Policy Advocate 
will refer all evidence of infractions of the 
criminal provisions to the Attorney General of 
Canada for possible legal action. 


The function of hearing applicatons from the 
Competition Policy Advocate in connection with 
reviewable trade practices and the rendering of 
remedial orders (which was introduced in the 
Stage I legislation as Part IV.1 of the Act) would 
be enlarged and would become the principal task of 
the Board. As a Court of Record, the Board would 


have only quasi-judicial functions and ancillary 
enforcement powers and duties. Because of its 
increased workload consequent upon the heavier 
duties it will be assigned, the Board will consist 
of five to seven permanent members, at least one of 
whom willibe in’ réceipt “ofs a’ isalary’ or annuiey 
under the Judges Act or be a barrister or advocate 
Ome no tmlesomenanmten years Standing at the bar of a 
province. One of the permanent members of the 
Board will be appointed by the Governor in Council 
to be Chairman of the Board and will serve’ as Sits 
chief executive officer. Provision is made for the 
appointment of a. Vice-Chairman to act Vin “the 
absence of the Chairman. In addition, there would 
be not more than five associate members. The 
permanent members would be appointed for terms not 
exceeding ten years. Associate members would be 
appointed for up to three years. Three members of 
EHesBOard; sOhawhomuatumleasteaGnere lst sa permanent 
member, will constitute a quorum of the Board. A 
panel of (chesBoardsawould’ Hincilude ‘threey oni amone 
members, one of which must also be a_=e permanent 
member. 


Ingres InterimpReportson Competition gsbebicy. 
EhesEconomucsCounc 1 NaOET RGanada Strongly endorsed 
the idea of changing the emphasis of competition 
policy legislation from criminal to civil procedure 
in respect of a number of specified practices which 
are capable of producing good or bad effects 
depending upon surrounding circumstances. It pro- 
posed the establishment of a Competitive Practices 
Tribunal empowered to issue the Necessary jajudleran 
orders. The Council would also have given  concur- 
rent powers to the Tribunal to express itself on 
Mabeenoe@or policy. Bill) C256 "tollowed many of 
those recommendations. The main criticism of the 
proposed Tribunal during public debate of this Bill 
was that the Tribunal would be too powerful because 
it was intended to exercise functions which were 
Simultaneously executive, legislative and Judicial. 


The Civilidlaw onole conferred upon the 
Restrictive Trade Practices Commission under 
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Bill C-2 was limited to a few specified trade 
practices upon which a broad consensus had _ been 
reached. Moreover, the criteria to be applied in 
the adjudication process were spelled out in the 
Statute in order to provide safeguards appropriate 
to a quasi-judicial process. These provisions will 
be retained in the revised legislation. 


The report of the Minister's Advisory Commit- 
tee on Stage II recommended that the Restrictive 
Trade Practices Commission be abolished and a Board 
appointed in its stead. The report further recom- 
mended that the Board's duties be confined to the 
implementation of the objectives of a market eco- 
nomy specified in the new legislation. The Board 
would be authorized to make binding orders in  con- 
nection with applications brought by the Director 
for the review of mergers and trade practices. and 
in connection with applications by affected parties 
for review of proposed specialization and export 
agreements. The Commission's duties of acting as 
an intermediate hearings body, of initiating re- 
search inquiries, and of reporting and recommend ing 
remedies to the Minister were all to be abolished. 
It was further recommended that no executive or 
legislative powers should be Superimposed on the 
judicial function of the Board and that its members 
be persons of broad experience in economics, law, 
business and public affairs. 


Thus, the proposed legislation relieves’ the 
Board of the Commission's present responsibilities 
in respect of criminal inquiries. Concer rentlyPfeae 
extends the use of civil procedures for a balanced 
review of business situations and practices which 
may operate to the advantage Or detriment of the 
public, depending on the particular circumstances. 
Ssncesthes Board’ .will no, longer Preporte? to the 


Minister upon investigations and research in- 
quiries, it will have achieved a substantial amount 
of statutory independence. Compliance with the 


orders of the Board will be exercised through the 
Federal Court. 
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6 General or Research Inquiries 


Section 47 of the Combines Investigation Act 
provides that,;inaddition to.inquiries -effectedgas 
a result of the Director's initiative, the 
Restrictive Trade Practices Commission or the 
Minister may cause the Director to undertake 
Gesearch inguiries Into conditions Or ~ practwees 
velabed. to™monopoly OR srestraine of 2tCrhade wandyesco 
submit-these findings to-the Commission. .In addi- 
tion, the Minister may direct the Director to carry 
Out: aageneral ,induiny,..into. any-.matter” Ehat) «che 
Minister certifies to be related to the policy and 
danectavesaot tEhenAGGo sthen-CommicsiOn, eileascumi, 
holds hearings and prepares a report for submission 
to the Minister for mandatory Subsequent publica- 
ELON re 


A new section 47 is proposed in the Stage II 
Bill which would repeal these provisions and_pro- 
vide instead that the Competition Policy Advocate, 
either on his own initiative or on direction from 
the Minister, may inquire into any problem _  in- 
VOLVANG competition, polscy.+ .Inithe conductsotesucn 
an inquiry, the Competition Policy Advocate will 
have the same powers, under section 8 as amended, 
of obtaining evidence and information that he will 
have in the conduct of other investigations. He 
would be able to discontinue an inquiry at_= any 
Stage if no useful purpose would be served by its 
eompletion...On,cGompletion . of..each . inquaryes » the 
Competition Policy Advocate would be required to 
submit a report to the Minister and to each person 
from whom information was obtained through the use 
of the Advocate's compulsory powers. Such _ persons 
would then-be entitled, to. apply within sixty days 
to. the Minister to appoint a commissioner with the 
powersiconferred byathe Inquiries Act.to reopenstne 
inquiry. The commissioners, not to be confused 
with members of the present Restrictive Trade 
Practices Commission, would be persons who were not 
members of the Board. ..The Minister. could appoint a 
commissioner in response to such a request or. on 
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his own initiative, in which case the commissioner 
would afford reasonable opportunity to be heard to 
those making the application and would do whatever 
is necessary to supplement or complete the report 
of the Advocate. The Minister would be required to 
publish, within set time limits, reports of commis- 
sioners or of the Competition Policy Advocate when 
no commissioner waS appointed. 


The proposed arrangement will relieve the 
Boordmo frangnon—iud icwal-sfunction while west ly yproEr 
viding machinery for independent evaluation of the 
results of general inquiries when required. 


Ay: Agreements with Other Countries 


Canada, with its heavy dependence upon foreign 
miede Landeasima host tosemany, multinational geenvers 
prises, has, a particular interest: in bilateral and 
multilateral arrangements for co-operation in the 
prevention of restrictive business practices: awsuch 
practices entered into abroad or directed from 
abroad may have adverse effects on Canadian trade. 
Also, other countries may apply their competition 
laws in ways which have adverse effects upon 
Canadian trade and development, especially where 
multinational enterprises with affiliates in Canada 
are involved. 


Canada has had consultative arrangements with 
the United States on anti-trust matters since 1959 
audes i the other Oc .¢.Da- countries singe 9196 Lanwhite 
modest in scope, these arrangements have _ been 
useful. Participating countries notify one another 
of anti-trust cases likely to have international 
effects. In addition, procedures for eonsultakaony, 
where restrictive practices or anti-trust enforce- 
ment in one country may affect the interest of 
another country, have been dey é Loped:,..«3n 919776, 4 sthe 
O.E.C.D. countries agreed upon guidelines for 
multinational enterprises, including guidelines’ on 
the avoidance of restrictive, business practices. 
The developing countries have recently become 


= oe 


involved as well in discussions within the United 
Nations looking toward world wide co-operation in 
anti-trust matters, and Canada is participating in 
those’ discussions. the Economic < “Council W"sieshieer mt 
Report on Competition Policy referred to the need 
fortmmore international ‘co-operatiom In -anti=truse 
matters, including co-ordinated policy action. 


The present Bill provides a foundation for 
Canadian participation in international discussions 
on more meaningful co-operative arrangements as 
such opportunities arise. lt. provides °°thaeithe 
Government may enter into agreements with any 
government for the elimination of private restric- 
tions of international trade and assistance in the 
administration and enforcement of laws relating to 
the safeguarding of competition or the exchange of 
information related thereto, and permits the 
Competition Policy Advocate to supply or receive 
such information, having due regard to requirements 
Of confidentiality. 


Ne Evidentiary Provisions 


A number of proviSions related to the collec- 
tion and use of evidence are contained in the 
Stage II Bill. Some of these proposals were occa- 
Sioned by the changed functions of the Commission 
while others represent an effort to update and 
Strengthen these aspects of the legislation. 


The Act at present covers collection of evi- 
dence Mrethe form of = -bcoks,/ papers. recordameor 
other documents, but it has been found by experi- 
ence that on occasion other things may constitute 
evidence in prosecutions under the Act. For 
example, relevant evidence may be found to be 
recorded on tapes as well as being found printed or 
written on documents, or an article may be required 
dsiev idence *inva case” of Pemicleading advertising. 
Accordingly, the section providing for the search 
of premises and copying or seizing evidence re- 
quires amendment to provide’ that things may be 
taken for evidentiary purposes. 
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The Bill also takes account of the advent of 
the computer as a means of storing company records. 
The Competition Policy Advocate or his representa- 
tive, in seeking to examine records on _ business 
premises, may find that certain records are only 
retrievable through a computer terminal connected 
to a central located elsewhere in Canada or _ even 
aoroaae- The “Bill provides “for ‘the -"réetrteval© of 
such records and their admissibility as evidence. 


Another provision deals with situations where 
ere solicitor-client ~privilege is claimed in 
respect ‘of documents or things selected “by repre- 
Sentataves of ‘the Competition —- Policy” —Advocate™*as 
evidence in an inquiry. It” "statesto that “such 
material shall-be placed in an “identifrable ~ sealed 
package and forwarded to an officer of a court or a 
mutually agreed upon person for safekeeping. A 
judge of the Federal Court or a superior court in 
the province in which the document or thing was 
found, sitting in camera, may rule on the question 
of privilege. Should an application for the deter- 
mination of privilege not be made within ten days 
after the items were placed in custody, any judge 
shall, on an ex-parte application by or on behalf 
of the Competition Policy Advocate, order the docu- 
ments or things to be delivered to the Competition 
Policy Advocate. This provision is merely an adap- 
tation of a similar arrangement contained in_ the 
Income Tax Act. Naturally, a finding that privi- 
Tege applies to a document or thing bestows on its 
owner the right to deny its surrender for ev iden- 


tiary purposes. 


In keeping with the proposal to eliminate the 
involvement of Competition Board members in hearing 
evidence during a preliminary inquiry by the 
Competition Policy Advocate, the Bill removes’ the 
power of a Board member to call witnesses on his 
own motion or to preside over these hearings. In 
its place, a provision would require that a _ person 
who is not otherwise associated with the Board be 
named by a member of the Board to serve as hearings 
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officer and preside over such a hearing. The Board 
woud ds sti dal sbe, able; to:-order «they at tendanceimsof aga 
witness for purposes of examination on oath or the 
production of evidence at such hearings on an 
ex-parte application by the Competition Policy 
Advocate. A person being examined under oath would 
still be permitted to appear with Counsel. As is 
presently the case, nowever, oral evidence secured 
at. these ynearings: tcouldanotm be .qused.» -injy:cwiminal 
proceedings against the person rendering it except 
in prosecutions for perjury. 


The Competition Policy Advocate is required by 
one clause of the Bill to send back the original or 
a copy of documents obtained in a search within 
Sixty days of their Seizure aS contrasted to. the 
fonty, day sl ainitation sin: ..bhe:w present...iAck. Simi- 
larly, .all. things other. than,.documents,.. would /)-have 
to be returned within the same time unless’7 they 
were required for prosecution or in connection with 
an application to the Board for an order. Alterna- 
tively, things could be returned on the condition 
that they be retained unaltered for such reasonable 
period as the Competition Policy Advocate may 
designate. 


A revised section which is in line with pre- 
sent procedures, would provide ; that.» ingudraes iby. 
the. Competition: Policy. , Advocate, » -Iincladuingys sale 
examinations of witnesses by hearings officers, 
Shall be held in private. Eni -eaCcCOrd) swerthverat eser 
judicial character, however,..all proceedings,..on 
applications to the Board must be in. public.-execept 
when the Chairman of the Board orders that some or 
alle Cf REne yonoceedings sshdilds bess sin pielwater In 
addition, a new iprovision. makesi.tt ac lear. a-thate wane 
information obtained in the course of inquiries is 
to be disclosed by the Competition Policy Advocate 
OF his. staff except for purposes of theAct ~,andwa 
penalty sfowmeviolatiton Ts. provided. 
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6. Other Special Remedies 


The Advisory Committee on Stage II advanced 
the recommendation that persons injured Or 
threatened injury by anti-competitive conduct 
should have legal means of protection and redress. 
A beginning has been made toward the attainment of 
this objective through the provision in the Stage I 
legislation that, when someone suffers loss or 
damage by reason of conduct constituting an offence 
under Part V of the Act or resulting from disobedi- 
ence ot an order’ of a Court ‘or of the Restrictive 
Trade Practices Commission, the injured party may 
sue for damages up to the loss or damage proved 
plus the cost of the proceedings. The record of 
the Court or Commission is admissible in evidence 
as prima facie proof of any facts it contains as to 
the conduct of the person being sued and as to the 
effects of his behaviour upon the person bringing 
the action. The Bill extends this provision by 
empowering a court to grant any other remedy or 
relief which, by reason of its general jurisdic- 
tion, it has authority to grant. The court might, 
for example, issue a prohibition order as a form of 
relief. The proposal in the Bill respecting a 
provision for class and substitute actions is des- 
Sribed=in another part of this’ chapter. 


Several additional provisions are proposed in 
thesstage Ilo Bill. The first proposed special 
remedy empowers the Competition Board, on applica- 
tion by the Competition Policy Advocate, to make 
interim injunctions in situations where it appears 
that someone has engaged or is about to engage in 
conduct in respect of which an order could be 
issued by the Board. This remedy is analogous to 
that which applies to interim injunctions issuable 
by a Court to deal with offences or threatened 
offences under the Act on application by the 
Attorney General of Canada pursuant to section 29.1 
of the Combines Investigation Act. These latter 
provisions would not only be retained but would be 
clarified to permit the Court to grant an interim 
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injunction on the basis of asprimasfacie case) that 
serious injury is threatened. Suitable provisions 
are included to ensure that the interests of both 
sides are protected and that related proceedings 
are expeditiously concluded. In. seach case; eethe 
Board,or thesCourt would grant*<an iingunctaion ®sonily 
in situations where it appears that competition 
would be seriously injured by the conduct of the 
party against whom the complaint is made or _ that 
serious injury to the buSiness of another person 
was threatened. 


Another proposed special remedy allows’ the 
Court to issue a prohibition order at any stage 
before conviction of an accused under Part V_ in 
lieu of continuing the proceedings. The provision 
requires the Attorney General of Canada or the 
Attorney General of the province in which the trial 
is being held and the accused to consent to this 
procedure. Generally, this procedure could be 
expected to find use in those cases where an early 
remedy is of paramount importance or where a= pro- 
tracted trial is neither in the interest of the 
public or the parties. 


Tr Regulated Conduct 


Both the Economic Council and the Minister's 
Advisory Committee on Stage II addressed themselves 
coethes competition epolicy taspects® of © megubated 
industries and the interface between the statutory 
provisions establishing the regulatory authority 
and the Combines Investigation Act. Bri] meGs256 
proposed several provisions on this matter in 
recognition of the growth in the number and_ scale 
of productive activities subject to regulation at 
various levels of government and the _ potential 
conBiictiiiwith thessprovisions ‘of the Combines 
Investigation Act. 
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In accordance with the decision of the Supreme 
Court of Canada in Reference re the Farm Products 
Marketing Act,* regulatory Schemes based upon valid 
legislation were found not to be "to the detriment 
or against the interests of the public", as_ the 
merger and monopoly provision of the Combines 
investigation Act -requires,© “nor” owereo®they! lcon= 
erdered btotbeimeans’eo0of? undulyo<ol im iting y%0r yepres 
venting competition within the meaning of section 
411 of the Criminal Code, the wording of which is 
mowedn@section “32°0£ the Act. Anti-competitive 
conduct not expressly approved by the regulatory 
statutes would probably be covered by the Combines 
Investigation Act. Such an interpretation would be 
consistent with the jurisprudence in the Canadian 
Breweries case** where it was held that regulated 
activities are exempt from the Combines Investiga- 
tion Act where a Board has been given power under 
valid legislation to regulate and has in fact 
exercised the power. The judgment in question spe- 
cifically pointed out that the exemption would not 
apply to firms under such regulation which engaged 
in anti-competitive conduct so as to prevent’ the 
Board from effectively exercising its jurisdiction. 


However, there remains considerable doubt 
about the precise extent of the exemption for regu- 
lated activities. Many of the prohibitions and 
reviewable practices do not contain words such as 
"detrimental to the public" or “unduly limiting 
competition" which have been dealt wtth@Gbycsthe 
courts. Moreover, the degree of regulation 
required to qualify for an exemption is in some 
doubt. 
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The Economic Council recommended that the un- 
regulated activities of regulated industries should 
be subject to the Combines Investigation Act. Bt 
urged that the underlying principles of competition 
policy ought topbe applied, = *ins<ssuitably —smod piled 
form, to the regulated sector of the economy. The 
Council also recommended that all mergers approved 
by any regulatory board be first scrutinized by the 
competition policy -authorities, jiThe. “Councibagienksr 
that legislatures should review regulatory legisla- 
tion on an ongoing basis to ensure that the mandate 
of the regulatory boards is as clear as_ possible 
and determine whether there is a continued need for 
such legislation. The Council recommended that the 
views of the Department of Consumer and Corporate 
Affairs should be sought whenever important federal 
regulatory policies were being considered. The 
Council was concerned about the hidden costs of 
such regulation and recommended that the Department 
undertake research to review the quality of perfor- 
mance of regulated industries. 


the AGv.isony Committee ion sStageseibeetuntner 
recommended that regulated industries should be 
generally subject to the Combines’ Investigation 
Act. They should only be exempt to the extent that 
restrictive conduct is specifically authorized by 
the governing statute and to the extent that the 
restrictive conduct is actively supervised by inde- 
pendent sofficials and’ not, (representatives =uot sauna 
participants. TU was yssuggested that aathesmontn, 
restrictions be those necessary for the achievement 
of the specified legislative goal and that they be 
applied in a manner which had the least effect on 
efficient competitive behaviour. The report recom- 
mended the institution of broad research programs 
under the Act in connection with the regulation of 
monopolies with the goal of increasing the account- 
ability of the public monopoly sector of the 
economy. 


Some of the Advisory Committee recommendations 
were previously enunciated in Bill C-256.. #omemscucen 
Provision permitting the Director to intervene in 
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the interests of competition when requested to do 
so by federal boards was enacted in the Stage I 
legislation. It was, in fact, extended to permit 
him to make such interventions upon his own initia- 
tive whenever representations about the maintenance 
of competition is relevant to the matter before the 
board in question. 


The present -Bill,.in-recognition,..of «the spoten= 
tial conflicts, in fairness to those who might 
inadvertently commit an offence under the Combines 
Investigation Act, and to discourage unnecessary 
Interference with competition, defines the _ rela- 
tionship between regulatory statutes and the Act. 
The Bill would exempt from..the scope of the 
Competition Act activities expressly required or 
authorized by a public regulatory agency which is 
not appointed by the persons being regulated. The 
exemption would not apply if such agencies did. not 
regulate activities in a manner expressly set out 
in their governing statute. On the other hand, the 
provisions of the Competition Act would, } note «fapply 
in such instances if they would interfere with the 
attainment of the primary objectives of the regula- 
tory provisions. Federal regulatory agencies would 
be required to achieve their objectives in a manner 
least restrictive of competition, where consistent 
with their statutory objectives. Failure to 
observe that provision would be grounds for appeal 
against a decision of the agency by the Competition 
Policy Advocate but by no one else. 


The status of the Competition Policy Advocate 
in appearing before federal regulatory agencies 
will be made stronger than that which the Director 
now has. He will be authorized to -intervene to 
make representations in respect of any aspect of 
competition policy as expressed in the preamble to 
the Competition Act, with all the <nights,-0f .a spar ty 
including the right of appeal. 


In the course of the drafting of the exemption 
for regulated conduct, it was found that the. *sec- 
tion as drafted could create certain problems of 


- 30 - 


uncertainty in the setting of transport rates which 
fall under federal regulation. One ‘such “poreneral 
problem was the membership of Canadian airlines in 
the International Air Transport Association 
GisereeD As ye On ganar yo 2 hs S97 7 eB UP eee eed 
amend 2*the) «National Transportation, #Act-fand =the 
Department of - Transport Act was “introduced Sifor 
farstureadings “Accordingly, ithe Bill includes mia 
proposalleto -Venact «Fsectiion 3.3." %oR@ the @Naclonas 
Transportation Act. The section provides: 


Wasi) Sihe Governor in Couneil. may 7eene 
he is satisfied after due consideration 
of the desirability of maintaining compe- 
tition that an exemption as’ referred _ to 
in this subsection is necessary FOr 
greater efficiency or economy of trans- 
portation, by order with the approval of 


the Minister of Transport and the 
Minister of Consumer and Corporate 
Affairs and after the Director of 
Investigation = and Research appointed 


under the Combines Investigation Act has 
been notified of the terms of the pro- 
posed order, exempt from the application 
of section 32 of the Combines’ Investiga- 
ti0n vActvany conduct“that ‘is fimposed or 
required by an order or regulation made 
by the Commission that is specifically 
referred to in the order made pursuant to 
this subsection and that was made by the 
Commission for the fulfilment of a direc- 
G10ne issued towlt funder %sectionyse2 Bor 
thrs sAct® 


(2) In any prosecution under  subsec-= 
tion 32(1) of the Combines’ Investigation 
Act, = "the M! cour U-"Sshabl= not. wkconviice ean 
accused “lhethe conduct that sis: (in saques— 
tion in the prosecution is conduct that 
iS -exempted, from) the “application of 
Section *32-0f that (Act ty vane order Pimade 
pursuant’ to, subsecttons (ley 


8. Chartered Banks 


Both the White Paper on Banking* and_ the 
recent report of the Economic Council of Canada on 
the operation of deposit institutions** have called 
for a widening of the scope for competition in the 
banking industry and a lowering of the barriers to 
entry. Similar recommendations have been presented 
in other reports and were an important source of 
concern at the time of the last decennial review of 
the Bank Act. Successive legislative measures have 
incorporated provisions intended to halt the trend 
towards further concentration in_ the chartered 
banking industry. While that trend has “not -sbeen 
reversed, the White Paper on Banking notes that’ the 
proportion of total public deposits held _ collec- 
tively by the chartered bank has been declining 
over the past few years. This result can perhaps 
be attributed in large measure to the competition 
from near banks and other deposit-taking Insel vuas 
tions made possible by recent banking legislation. 


fra pubbec=256,-Le) was proposed «that provisions 
for the maintenance of competition be weitteno “nto 
Bao. Banks tact. -ands*that totheir administration be 
assigned to the Inspector General “of Banks, Aan 
officer responsible to the Minister > lof? Rinance- 
This decision was followed in the severalmisbills 
which culminated in the Stage I competition legis- 
lation which became effective on Jantar veal 7 Pela eae 
In this legislation, section 102.1 of the Bank Act 
was revised to exclude from the application =of (the 
Combines Investigation Act all agreements between 
or among banks as well as mergers between banks. 
Those matters would otherwise have become subject 
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kk Economic Council of Canada, Efficiency and 
Regulation: A Study of Deposit Institutions 
(Ottawa: Supply and Services Canada, 1976). 
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LODsSeCctions, 32.) and \.33) “respecthrv ahy eiob the 
Combines Investigation Act consequent upon. the 
extension of that Act to include services gener- 
ally. 


Correspondingly, the Bank Act was amended both 
to provide machinery for inquiries by the Inspector 
General into anti-competitive behaviour and _ to 
establish more stringent provisions defining such 
behaviour. The Inspector General already had all 
the powers of a Commissioner under the Inquiries 
Act for the purpose of obtaining evidence. Also, it 
was already an offence under the Bank Act for a 
representative of one bank to knowingly make an 
agreement with another bank concerning the rate of 
interest on a deposit or the interest and charges 
on a loan. The Stage I competition legislation 
Strengthened this provision by extending the ban on 
collusion to include agreements on service charges, 
the amount or kind of a loan, the kind of service 
to be provided to a customer, or the classification 
of persons to whom loans would be extended or with- 
held. Moreover, breach of these provisions, incor- 
porated in section 138(1) of the Bank Act, was made 
an indictable offence as of January I, 1976. The 
Same section, both before and after the amendments, 
exempted collusive agreements dealing with deposits 
or loans made or payable outside Canada, those con- 
cerning a joint customer, those concerning the 
underwriting of securities, and those requested or 
approved by the Minister of Finance. 


With the extension of the ban on collusion 
among banks effected by the Stage I competition 
legislation came a widening of the exemptions, and 
the following additional classes of agreements’ are 
presently exempted by section 138 of the Bank Act: 


a) those relating to the exchange of Stat@stics; 
credit and technical information, joint re- 
Search and the restriction of advertising; 


b) those concerning insured loan programs autho- 
rized by legislation; 
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2) those concerning services and charges to cus- 
tomers outside Canada; and 


d) those dealing with the eligibility of cus- 
tomers outside Canada to receive loans or ser- 
vices. 


The Bank Act already contained a provision whereby 
all mergers of chartered banks require *the agree= 
ment of the Minister of Finance and approval of the 
Governor in Council. With the Bank Act provisions 
thus strengthened, the Stage I competition legisla- 
tion, as indicated above, went on to provide that 
the provisions of the Bank Act relating 7ctoO. cColuus 
sive agreements and mergers would app ly@ i Come banks 
and would supersede sections 32 and 33 of "Sthe 
Combines Investigation Act. 


As noted earlier, the leading feature of the 
Stage I competition legislation was that it brought 
most services and service industries within the 
ambit of the Combines Investigation Act. pie 
brought banks under the Combines Investigation Act 
except’ to the“ extent they had been expressly 
excluded by section 102.1 of the Bank Act. THas; 
banks are now bound by the Combines Investigation 
Act with respect to the offences of monopoly, 
predatory pricing, price maintenance and those 
Felating. to consumer protectionsasm wellncas being 
subject to the Commission on all relevant review- 
able practices. 


It became clear during preparation of the 
Stage II competiton legislation that the continued 
division of responsibility for competition policy 
in banking was likely to be inefficient based on 
the jurisdiction shared by the Competition Policy 
Advocate and the Inspector General. It was also 
considered that this division of responsibility was 
inconsistent with the government's proposals in the 
present Bill to promote competition policy through 
the specialized agency of the Competition Policy 
Advocate. Moreover, the existing situation could 
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create the impression that some difference is 
intended between the nature and intensity of compe- 
titive behaviour in the financial sector and_ the 
rest of the economy. Such an impression would be 
very undesirable in view of the importance of the 
banking system in a market economy and of the 
observed high concentration which has characterized 
chartered banking in Canada. Accordingly, with the 
exceptions noted below, the present Bill proposes 
to vest responsibility for the enforcement of com- 
petition in the banking industry in the Competition 
Policy Advocate. This adheres to the following 
proposals in the White Paper on Banking: 


In view of the comprehensive revisions of 
competition legislation and in order. to 
concentrate in a Single organization, as 
far as possible, responsibility for the 
administration and enforcement of com- 
bines legislation, it is proposed that 
those areas (agreements and mergers now 
under the Bank Act) also be made _ applic- 
able to banks under the Combines Investi- 
gation Act. 


---the Minister of Finance will continue 
to have authority to approve agreements 
among banks that are desirable for 
reasonsfo£ monetary. or: financial ™ policy. 
Secondly, it will be a requirement that 
the Minister of Finance be consulted in 
respect of all mergers between banks’ and 
that he have the power to authorize such 
mergers™which, in his#view, ares din* the 
interests of the stability of the finan- 
cial system.* 


These recommendations would be implemented by 
the repeal of sections 102.1 and 138 of the Bank 
Act. To the extent that exclusions presenti yin 


* Opee Crt. ps 40. 
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section 138 of the Bank Act are not already 
incorporated into section 32(2) of the Combines 
Investigation Act, the Stage II Bill proposes that 
Specific clauses be enacted for this purpose. Thus, 
exemption would be provided for agreementsS or 
arrangements between or among banks concerning the 
following: 


a) services rendered among banks (e.g., one bank 
representing another bank in a geographical 
area where the second bank does not normally 
do business); 


b) a customer of each bank when the customer is 
made aware of the agreement or arrangements 
(e.g., a syndicate of banks underwriting a 
large loan); 


c) between the banks and a customer Off pone Wwsou 
more of these banks concerning services to be 
supplied to customers of the customer (e.g., 
the payment of iL GyeinvyOLe6es’)}: 


dq) for the utilization or development of common 
facilities (e.g., clearing houses); 


e) the terms and conditions of guaranteed or 
insured loans under legislation (0.20... tacm 
improvement loans); 


f ) those requested or approved by the Minister of 
Finance for the purposes of monetary or finan- 
pa LipohsLey - 


The first five exemptions, however, do q7noti sappy 
where the agreement or arrangement has lessened or 
icalake Ly to, lessen competition unduly in respect 
to price, quantity or guality of production, 
markets or customers, OF channels or methods of 
distribution, or, if the agreement or arrangement 
has restricted or is likely to restrict entry into 
a market or expansion of a business. In addition 
to the foregoing exclusions, mergers of banks which 
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the Minister of Finance recommends to the Governor 
in Council for approval because they are necessary 
for the stability of the banking system would be 
excluded. The Minister of Finance would be 
required iby *the .-Bill,2-to notify, the -*Compesrtiion 
Policy Advocate of the facts when the Minister 
exercised his discretion in approving agreements or 
mergers. 


In sum, under the proposed amendments to the 
Combines Investigation Act, the competitive be- 
haviour of chartered banks would be Subject to the 
ACt except to »the extent that the Bank Act empowers 
the Minister of Finance to approve restrictions 
upon competition for the purpose of securing the 
Stability of the banking system or the advancement 
of fiscal and monetary policy and except for those 
specific forms of co-operation which were formerly 
endorsed by specific provisions in the Bank Act and 
which would now be transferred to the proposed 
Competition Act. Although the language is changed 
to conform with the Competition Act, the exemptions 
remain much the same as noted above. 


D. Matters Reviewable by the Competition Board 
pe ed i Se Rt Dc So ed © Edad Aah el mee eae be Es 6 ESOS) 


As mentioned previously, a civil procedure of 
review involving the issuance of corrective orders 
was introduced with the enactment by Parliament of 
DIM C7) 4thesstageer vequiclations. The practices 
which are now reviewable by the Commission include 
refusal, to |) deal, consignment selling, exclusive 
dealing, market restriction, tied Selling, imple- 
mentation in Canada of the requirements of foreign 
judgments or foreign laws and directives, and re- 
fusal to supply by foreign suppliers. 


Consideration of the foregoing matters will 
fall within the proposed Board's JUurisdictioenaisbhe 
one dealing with foreign laws and directives will 
be slightly revised and a number of new reviewable 
matters will be added. The new and revised review- 
able matters include: 


liebe Mexgers; 

2. Monopolization; 

2eemTntedbectual ands lhdustrialiPrepet ry, 

4, Interlocking Management; 

5. Specialization Agreements; 

6. Price Differentiation; 

7. Foreign Conspiracies (revision of prov i— 
sion on foreign laws and directives); 

8, Import and Export Restrictions by 
Affiliated Companies. 


These proposals are broadly consistentaiwathiwilte 
recommendations presented by the Minister's 
Advisory Committee. They will be reviewedboun® the 
order listed. 


The procedure with respect to > all GAmaeters 
reviewable by the Competition Board has been 
designed to accommodate the requirements of natural 
justice. Notice must always be given to affected 
parties of any proceedings before the Board, and 
the Board is required to afford a reasonable oppor- 
tunity to be heard in person or by counsel. Reviews 
would generally be initiated by the Competition 
Policy Advocate. Nonetheless, in cases where the 
interest of private persons is paramoantyxas inte@an 
application to cancel or modify an order of the 
Boardecn to register ra specialization agreement, 
these private persons may apphys dimectlygeee the 
Board for such reviews. This general procedure was 
approved by Parliament in respect of practices made 
reviewable in the Stage I legislation. The 
Restrictive Trade Practices Commission has formu- 
lated regulations for its implementation of the 
general procedure which illustrate how the Board 
would probably operate inepuactice:*7edn addition, 
members of the Board will no longer preside over 
the hearing of evidence during inquiries. As noted 


A AE 
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previously, this function will be performed by a 
hearings officer appointed for the purpose on an ad 
hoc basis by an order of the Competition Board. Tn 
summary, provision has been made for the impartial 
quasi-judicial treatment of issues. 


Several additional safeguards are proposed in 
the present Bill. Before he may apply to the Board 
for an order, the Competition Policy Advocate must 
Satisfy a member of the Board that a prima facie 
case exists. On reviewing an application, the 
Board, after affording an opportunity to be heard, 
may permit amendments of the application including 
the remedies applied for. 


Another amendment makes it clear that the 
Board, in addition to being required to afford the 
parties an opportunity to be heard, may afford a 
Similar opportunity to other persons whose business 
is likely to be substantially affected. Moreover, 
it is specified in the Bill that the Attorney 
General of a province may intervene on behalf of 
the province in any application before the Board. 


Finally, the Bill specifies that the Board 
Shall make its orders in terms which, while 
achieving their purpose, will interfere to the 
least possible extent with the rights of persons 
affected. 


1 Mergers 


In its Interim Report on Competition ROliIGy 
the Economic Counci expressed conSiderable concern 
about the high levels of concentration in many 
Canadian Industries. Subsequent research has shown 
that about one-third of all manufacturing shipments 
in Canada are by industries in each of ‘which® the 
largest four enterprises account for 75 per cent or 
more of total industry shipments. As _ the Coun@irl 
pointed out, "the higher the level of concentration 
Eve more likely at isk.that certain undesirable 
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practices will occur",* such as explicit or impli- 
cit price agreements and anti-competitive trade 
practices. The Council took note of many studies 
which have shown higher than average profit to _ be 
associated with highly concentrated industries. 
According to the Council ability to maintain high 
profits over long periods of time ds") Laigneerihet 
something is amiss in the efficiency of resource 
use". ** 


While the Council noted that high concentra- 
tion may be required in some industries to maximize 
efficiency, it concluded that industrial concentra- 
tion was an element to be taken into account ino‘Ene 
design of an effective competition policy. More- 
over, the Council pointed out that "mergers between 
competitiors and between competitors and suppliers 
have an immediate and sometimes substantial effect 


bneithev sttucture/’of>  industry*.*** The Skeoch- 
McDonald Report expressed the view thats TaeCion! Eo 
deal with detrimental mergers and monopolies 


requires prompt attention". Like the Council, how- 
ever, they stressed that many mergers had rio “deta 
mental effects on competition, wiile ‘others were 
justified by resultant gains in efficiency. 


Although there has been a sectioned inv they Acr 
since 1923 which makes it an indictable offence to 
be party to a merger which has operated or is 
likely to operate to the detriment of the public, 
its enforcement has not’ been successful. Before 
World War II there was only one prosecution for a 
merger offence, the Western Fruits and Vegetables 


eee 0 7a Se ee ae er) a Se 
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case, and it resulted in an acquittal.* Following 
this, there were no further prosecutions until the 
Canadian Breweries case** in 1959 and, shortly 
thereafter, the western SUG ane Casein BOthe ace 
these prosecutions also ended in acquittal. The 
BlectracseReduction » Company: .of Canada Limited 
pleaded guilty to a merger charge in 1970**** and 
K.C. Irving Limited was convicted of merger charges 
by tie trial court in 1974 but. the ~decdsion. mwas 
Hever sedmon “appeal.*****) sin another "case wan | CEuden 
was issued against Anthes Imperial Limited in 1973 
which prohibited -it from acquiring Associated 
Foundry Limited. There has never been a conviction 
abtervam itll trial’ which was? not Sreversecdmeon 
appeal. 


The problem derives from the fact that the 
courts, working» within: a <'criminal law framework, 
have construed the public interest test Veryouenane 
rowly. Moreover, the courts have placed consider- 
able emphasis upon a simple structural test which 
Seemed to require proof that a virtual monopoly 


J ee eet Sees Le ee 
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*** Regina v. The British Columbia Sugar Refining 
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(i.e. 100 per cent) was created by a merger. AS a 
result of this interpretation, the Director of 
Investigation and Research has not been able _ to 
implement a policy towards mergers based «on the 
recognition that, while most mergers have no signi- 
ficantly adverse effects upon competition, a few of 
them do. Those in the latter category should be 
examined carefully and approved only where they 
offer promise of significant gains in efficiency. 
The assessment of competitive effects and likely 
gains in efficiency calls for examinattonseoke (tie 
Surrounding circumstances in each case. 


It was the recognition of this that led the 
Economic Council of Canada to propose that mergers 
be dealt with under a civil procedure by which the 
proposed Tribunal would balance desirable against 
undesirable implications of a particular merger to 
decide whether or not the net effect was in the 
public interest. The Tribunal would have _ been 
empowered to allow it to proceed as proposed, issue 
anrocaeneton ablockumt unconditionally, or place 
conditions upon its continuance so as to overcome 
or reduce adverse social results inferred from the 
examination of particulars. Ingdanrivingside ges 
decision, the Tribunal was to be guided principally 
by whether the merger would or would not lessen 
competition to the detriment of the consumer. This 
evaluation would include consideration of real cost 
savings, existing and new barriers to entry into 
the industry, concentration trends therein, and 
other related economic variables. Only those mer- 
gers referred to the Tribunal by the Director would 
have been examined. The Tribunal would have used 
the same approach in respect of all types of mer- 
gers, whether involving competing enterprises, the 
union of an enterprise with its supplier or cus- 
tomer, or those in which the merging enterprises 
are unrelated in terms of the kinds of business’ in 


which they engage. 
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The Advisory Committee on Stage II also recom- 
mended review of mergers by a Board charged with 
the duty of assessing mergers brought before it by 
the Director. The Board would have power to deter- 
mine whether a merger or proposed merger is or is 
not against the public interest on much the — same 
criteria as that recommended by the Economic 
Councils. In adddition;othesBoard: ywouldisal semthave 
the power to issue the same types of directives’ as 
those proposed by the Economic Council. A merger 
would not be prohibited unless it was likely to 
give rise to,.significanbsrestraintssofo ani vareisae 
cial nature, which would not be offset by real- 
cost economies. 


In sum, the studies which have examined and 
made proposals for reforming the existing public 
approach to business mergers have endorsed a_ shift 
from accriminal to ~aicival slawisol utdon: Moreover, 
the complex nature of the factors associated with 
merger activities which impinge on the public 
interest and the substantial amount of expertise 
required to assess them in deriving a balanced view 
have been recognized. Both studies have agreed 
that a review agency should be given power to con- 
Sider and rule upon whether a particular merger is 
Oreissnotoein the: public interest»ons the ibasivew of 
Specified factors. In addition, it has been agreed 
that a merger which manifested negative competitive 
features could be allowed to proceed either condi- 
Ulonally “onaunconditionably; :ifisothere. jwere over- 
ridang padvantages: tosthescdpubbiconinwm. thes lsoriemes 
economies of scale in production and distribution. 


Bill C-256, while following the general lines 
of the Council's recommendations on mergers, con- 
tained a number of features which were not well 
received. It contained a registration requirement 
to which objection was taken. More generally, “it 
was contested that it left the Tribunal with too 
much discretion and would have encompassed more 
mergers than necessary. 
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The proposals in the present Bill reject the 
principle of registration and they reduce the dis- 
cretion available to the Board. The criteria which 
are established for the assessment of mergers 


ensure that the number of mergers’ which the 
Competition Policy Advocate can bring before the 
Board will be relatively small. Those mergers 


which are identified by this selection process will 
be submitted to the Board for review in the light 
of a series of criteria which are specified in the 
Bill. Asa result of the ‘review, the Board ‘may 
make orders which prohibit or dissolve the merger, 
allow it to continue subject to defined conditions, 
or refuse to make an order. 


In the Bill, a merger means the acquisition or 
establishment of an interest in the business of 
another person, whether competitor, supplier;  cus- 
tomer or otherwise. It is subject to review when 
it is likely to substantially lessen competition. 
Where the merging of competitors is involved they 
must have a combined share exceeding twenty per 
cent of the market before the merger = can be 
reviewed. 


When the Competition Policy Advocate, after 
extensive analysis, concludes that a merger quali- 
fies for review he may make an application to the 
Competition Board for an order to dissolve the 
merger. The Board is then required to notify each 
party to the merger of the impending review and 
give them the opportunity to appear at a public 
hearing where they may listen to thes case of? the 
Competition Policy Advocate and present their own 
in a judicial setting. 


The Board would be instructed by the proposed 
Bill to take into account aé_ series of economic 
factors whenever it looked at = an application to 
prevent or dissolve a merger. These factors relate 
to: the nature and extent of innovation; the 
availability of substitutes and imports; the like- 
lihood that a merger will stimulate competition; 
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differences in the size of the merged enterprise 
and its competitors; the likelihood that sources of 
Supply or sales outlets would be foreclosed; and 
the trend in concentration among producers, sup- 
pliers and purchasers. They also include consider- 
ation of whether the merger would increase barriers 
to entry of new competitors and whether the parties 
to the merger intended to dominate the market. 
Moreover, the Board would consider whether, in the 
absence of the merger, an acquired firm would have 
been a vigorous competitor or whether it was about 
to fail. In addition, consideration would be given 
to whether, in the absence of the proposed merger, 
the acquiring firm could have entered the market in 
a manner less restrictive of competition. Finally, 
any history of growth by merger or of anti-competi- 
tive behaviour by the parties could be examined by 
the Board. 


After hearing the representations of all 
interested parties, the Board could dispose of the 
case in a variety of ways. It could prohibit the 
parties from merging or direct them to dissolve the 
merger if it has already been effected. The Board 
could decline to make an order of prohibition or 
dissolution on condition that action be taken to 
reduce or eliminate customs duties or other trade 
barriers, or to dispose of part of the business, or 
that some other action irreversible by the parties 
be taken which would, in the opinion of the Board, 
prevent competition from being lessened substan- 
tially. Where the merger or proposed merger would 
NOL Lesu Tt einsasmonopo ly sor uve ail monopoly, the 
Board would not be permitted under the statute to 
issue a prohibition or dissolution order if it were 
Satisfied by the parties to the merger that a 
merger would bring about substantial gains in effi- 
ciency not otherwise obtainable. However, where 
Such market conditions are likely to occur, the 
Board would be empowered to require, as a condition 
of refusing to order dissolution, that there be a 
reduction in customs duties or other trade barriers 
Or an irreversible action that would serve to 
restore competition. 
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The procedure proposed in the Stage II Bill to 
deal with mergers would not apply to acquisitions 
effected before the date on which the _ section 
enters into force. It should also be noted that no 
distinction is made in the legislation between con- 
glomerate and other types of mergers. Cross subsi- 
dization and reciprocal buying are practices which 
could serve to open conglomerate mergers to review 
by the Board where they create a near monopoly 
position. Nonetheless, the basic requirement that 
actual or potential competition must be likely to 
be lessened substantially before the Advocate = can 
apply for an order, would normally preclude con- 
evaeration of. most ‘such’ mergers. The economic 
problems arising from this Kind*of-merger-areé =pre— 
sently being considered by the Royal Commission on 
Corporate Concentration. 


The Bill clarifies the position of the 
Competition Policy Advocate and Elie “Actin *nespece 
of mergers which fall within the purview of the 
Foreign Investment Review Act. The “Foreign +invescs 
ment Review Agency must send _ to the Competition 
Policy Advocate copies of all merger notifications 
which it receives. Also, nothing done under the 
Foreign Investment Review Act is "Sto eFabiede"sdeci= 
Sions of the Competition Policy Advocate to start 
inguiries or the determination of any subsequent 
proceedings under the Competition Act. 


Bs Monopolization and Joint Monopolization 


Monopoly power cannot be equated with bigness. 
Rather, it is the size of a seller relative to that 
of the market that is critical and the seller's 
ability, whether actual or potential, to use this 
power to influence market prices and conditions of 
supply. This commonly involves an ab i Pityeste 
influence the behaviour of existing rivals in the 
market and to block the entry of new competition. 
These markets may assume local, national or world 
dimensions and vary significantly in terms of their 
economic significance. The conditions which permit 
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the exercise of monopoly power therein are quite 
numerous and varied. These conditions may derive 
from technological and organizational economies, 
control of scarce resources or marketing outlets, 
customer identification with the firm or _ product, 
cartel arrangements, or government imposed market 
restrictions. While bigness may be a factor’ since 
it may well bestow significant market power, the 
tendency to equate monopoly with absolute bigness 
is misleading. Competition cpolicy,, «Ls not; som hy, 
concerned with the existence and use of monopoly 
power, but also with its creation and propagation. 


Part V of the Combines Investigation Act con- 
tains a general criminal prohibition against being 
asPautyacs privy itoe as smonopoLy= A monopoly is 
defined in the Act as a situation where one or more 
PELSOns substantially control an any area oreseanada 
the class of business in which they are engaged and 
have operated or are likely to operate that -busi-— 
ness to the detriment of the public, whether con- 
sumers, producers or others. It is not a monopoly 
under the Act merely when rights are exercised 
under .the.Patent Act or some other law. 


There are, in addition, other offences’. in 
Part V dealing with behaviour made possible by the 
possession of monopoly power. EXANDLES YO Peetheace 
are the predatory. practices clauses. in. section 
Ba (eC) mands (cis, e which "prohibit charging Slower 
prices in one area of Canada than elsewhere and 
charging prices unreasonably low to eliminate con- 
petitors or to substantially lessen competition. 
When such practices can be easily defined, and when 
they are clearly detrimental to the Public). shey, 
can be isolated and forbidden outright with penal 
consequences. 


On the other hand, there are practices engaged 
in by enterprises possessing monopoly power,” sin wea 
greater or lesser degree, which may or may not in- 
volve public detriment depending upon all relevant 
circumstances. These include practices covered by 
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the provisions added to the Act in Stage I as Part 
IV.1, whereby the Commission was accorded responsi- 
bility for examining the competitive implications 
of refusals to sell, consignment selling, and cer- 
tain other practices. The Commission was granted 
power /ato:nrissues scoprectiveJorders where they 
appeared to be required in_ these situations “esto 
remedy adverse market effects. 


The Economic Council of Canada did not propose 
a method of dealing with monopoly as such. However, 
it would have given wide powers to its proposed 
Competitive Practices Tribunal to review and = cor- 
rect a series of restrictive trade practices which 
are encountered in dominant enterprises. 


The Minister's Advisory Committee recommended 
that the Director have powers to bring instances of 
alleged misuse of dominant market positions before 
the board. After’ a judicial» inquiry, “the Board 
would be able to issue an order prohibiting the 
continuance of such conduct = and specifying any 
other requirement necessary to overcome its effect 
on the market. If the abuse were repeated after an 
order had been made, the board would be able _ to 
recommend that tariff reductions be effected by the 
Minister of Finance or order dav eSitdtureltoiey pres 
scribed assets. 


The promotion of adaptability and flexibility 
in the economy form the primary objectives of the 
measures proposed in the Stage II Bill to deal with 
monopolization. It seeks to do this by applying 
the general principle that the creation, entrench- 
ment or extension of a dominant position, by 
measures which primarily involve the use of market 
power rather than superior economic performance, 
should be prevented. The civil procedure proposed 
in the Stage II Bill to deal with monopolization is 
consistent with the fundamental approach of both 
the Economic Council and the Advisory Committee. 
Moreover, it specifies in the statute the types of 
abuse with which the Board should concern itself. 
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The term "monopoly" would be defined as a 
situation in which one or more affiliated persons 
substantially control the business in which they 
are engaged in any area of Canada. Ins iorde maitre 
provide a realistic standard for dealing with prac- 
tices associated with monopolization, the Bill 
specifies that a monopoly may be found to exist 
even when the parties control less than half of a 
Mabket fOr as pDoOadUuCct, 


Under these proposals, the Competition Policy 
Advocate would make an application to the Board for 
an order when someone was creating, entrenching or 
extending a monopoly by any of the following means: 
restricting entry into a market; foreclosing to a 
competitor sources of supply or sales outlets; 
eliminating a competitor by narrowing the margin 
between the competitor's cost and prices; directly 
Orgindirectly coercingsor disciplinings onl othenwise 
restraining economic activity. After affording all 
concerned a reasonable opportunity to be heard, the 
Board would be empowered to make an order _ prohi- 
biting  such= ‘behaviour, #0re requinings ) prescrabed 
action to correct the adverse competitive effects 
thereof, and when no lesser remedy would be suffi- 
cient, dissolving the business or divesting it of 
assets. The Board could not make an order if entry 
into a market or growth therein were restricted by, 
Or 1b “sales yor’ «supply Youtlets were foreclosed 
merely as a result, of superior economic perfor- 
Mance. 


Ing additadon;. -they. Buliscontainsata separate 
Section whereby the Board, upon application by the 
Competition Policy Advocate, will review instances 
of joint monopolization. The sproyisionst sofpethe 


section are very Similar to the one on monopoli- 


Zatcirons 


Joint monopolization is defined as a situation 
where a small number of persons, not +all of «whom 
are affidiated , achieve substantial control 
throughout Canada or any area thereotiwioftyayeelass 
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or species of business in which they are engaged by 
adopting closely parallel policies or closely 
matching conduct, with anti-competitive effects 
similar to those specified in the monopoly section. 
Joint monopolization may be found notwithstanding 
that the parallel policy or matching conduct is 
based on nothing more than a mutual recognition of 
interdependence and that there was no agreement or 
arrangement between or among the parties. The reme- 
dies available to the Board are the same as_ with 
respect to monopolization. 


oe Intellectual and Industrial Property 


It is common ground in the reports of the 
Reonomic? (Council ®:and >» the Minister's Advisory 
Committee on Stage II that monopoly rights con- 
ferred by statute may be abused by their owner if 
used to support policies restricting competition 
beyond the degree of restriction conferred by the 
pertinent statutes. For example, the owner of a 
patent to manufacture and sell his invention on an 
exclusive basis may use it to the detriment of the 
public if he makes the sale of his patented article 
conditional upon its sale in combination with an 
unpatented product or products: Similarly, the 
owner of a trademark may force distributors #320 
accept a complete line of products aS a condition 
gee supply, “Gf. Yonet-/or™ more desired products. 
Obviously, there are other ways in which patents, 
trademarks, copyrights and industrial designs may 
be exploited to restrict competition beyond the 
rights conferred by statute. 


The possibility that patents and trademarks 
may be misused is already recognized in the 
Combines Investigation Act inasmuch as, in section 
29, the Federal Court is empowered to issue correc-— 
tive orders when the proprietary rights associated 
therewith are used to prevent or lessen competition 
unduly. Under this provision, the Attorney General 
of Canada may apply for an order by laying an = in- 
Parmaiion .. The issue sok “such corrective orders 
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requires the Crown to prove that the exclusive 
rights conferred by a patent or trademark have been 
used to prevent or lessen unduly competition in the 
production; distmibution ‘or i> transportation oqei rman 
article covered by the patent or trademark. The 
language used is very similar to that in section 32 
which outlaws colluSive arrangements. 


Section 29 not only requires onerous proof of 
abuse of patents and trademarks, but fails to cover 
copyrights and industrial designs. These last two 
exclusive privileges are both capable of being used 
to effect anti-competitive conduct. AS ae result, 
the provisions of the Competition Act with respect 
to intellectual property need to be broadened if 
effective public control is to be exercised over 
the use of the statutory monopoly rights conferred 
by law. 


In its-=Report on Intellectual «and: Industrial 
Property,* the Economic Council of Canada recom- 
mended that the intellectual and industrial 
property «legislation «contain, a -clear § statement 
defining the-limitsvof rights-~ exercisable” tby fithe 
owners jot suchspropernty «In fadditionynit tusuqgesued 
that where the existence of unjustifiable anti-com- 
petitive practices is proven, competition policy 
legislation should override that of intellectual 
and industrial property by providing for the impo- 
Sition of remedies which lead to the discontinuance 
of the uncompetitive practices related to ownership 
of rights in patents, trade marks, copyright and 
industrial design. 


The Minister's Advisory Committee expressed 
the view that the Combines Investigation Act should 


* ener Ta Siig ae eeeeinneeneen minteenietr neenntieetienes pee perenne ee 
accept aS given the private rights conferred 
* Economic Council of Canada, Report on 


Intellectual vandwindustr ial Property (Ottawa: 
Information Canada, 1971). 


Beprecsiy; or “bys *nécessary *“implication,' 1h] "the 
intellectual and industrial property statutes. In 
their turn, these latter statutes should express 
public policy concerning the bundle of “rights “and 
limitations that together define patents, trade- 
marks, industrial designs or copyrights. The mere 
exercise of the general right of ownership derived 
mom che -relevant acts should” not°* attract -“any 
Penalty.’ “However, if the exercise of “the ‘rights 
occurs in a context that creates a special exclu- 
Baonary “or anti-competitive “effect, then the 
general remedies under the Combines _ Investigation 
Act should be available. 


Beter2carerus study, it**was’ “decided” *tor?tay 
relatively more emphasis in the present Bill on the 
recommendations of the Economic Council than those 
of the Advisory Committee. The Council not only 
had the benefit of its work on the Interim Report 
on competition Policy of 1969, but also the addi- 
tional study necessary to the preparation of its 
1971 Report on Intellectual and Industrial 
Property. Something more than the general provi- 
Sions of the competition legislation is required in 
order to clarify the interface between that legis- 
lation and the statutory rights of owners of intel- 
lectual property. Moreover, in view of the limited 
Canadian jurisprudence in this sphere OL Seomperi-— 
tion policy, it appears that a general statement on 
the undesirability of extending or entrenching 
statutory monopoly rights offers the best start for 
the development of such jurisprudence. 


The present Bill repeals section?*29 Yasvoi1t 
relates to patents and trademarks and provides that 
the Board, upon application by the Competition 
Policy Advocate, may review instances’ 6£° “anti—con- 
petitive use of patents, trademarks, copyrights or 
registered industrial designs. The Board, after 
areording the parties a reasonable opportunity to 
be heard, may issue a remedial order where it finds 
that anyone, by exercising any right or interest in 
a patent, etc. in a manner not expressly authorized 
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by the enactment conferring the right or interest, 
is likely to affect competition adversely in a 
market. The orders which the Board may issue in 
such cases are all specified in the Bill. They 
include voidance or declaring unenforceable all or 
part’ \6f" 1a >licencing “arrangment;.-directingseythe 
granting of a licence or, where no lesser’ remedy 
will suffice revoking the intellectual or 
industrial property right. 


4. Interlocking Management 


Inquiries under the Combines Investigation Act 
have disclosed interlockings between the boards’ of 
directors of companies later convicted by the 
courts of being parties to agreements to lessen 
competition unduly. When a person is a director or 
officer of two or more companies having a_ signifi- 
cant share of«a market for. a particular.product sor 
group of-products;, there’ 1S =:a: ‘danger ~;thatevthe 
person will only be able to reconcile potential 
eontlactsrof fLiduciaty scesponsibil ities. tomeach reer 
of shareholders by seeking to co-ordinate the 
policies of the companies, whereas public. policy 
requires that these companies compete with each 
obEnereuExcept).ini thescaseyoftny,s bankis,. ethene osmEeat 
present nothing in law to prevent such situations 
from arising. The Bank Act prohibits any chartered 
bank director from sitting on the Board of a second 
bank, a Quebec savings bank, or a trust or loan 
company. 


Although the Minister's Advisory Committee 
thought that existing evidence does not justify 
legislation of general application to deal with 
this situation, the Economic Council recommended 
that the Tribunal be allowed to examine develop- 
ments which brought firms under a_ significant 
measure of centralized management control. 


. The Stage II Bill proposes that. the Competi- 
tion Policy Advocate may bring situations involving 
interlocking managements’ which Ca telay negative 
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competition policy implications before the Competi- 
tion Board. In turn, the Board would be able _ to 
prohibit a person who is a director or officer of 
two or more unaffiliated companies from having such 
a relationship with one or more companieS aSs_ pro- 
vided in the order. It will only be possible _ to 
issue such orders when the Board finds that com- 
petition in the production or supply of an article 
in or to any market is or is likely to be  substan- 
tially lessened by reason of the interlock or’ that 
sources of supply or outlets for sales are ‘or are 
likely to be foreclosed to competitors. 


an Specialization Agreements 


Under section 32 of the Combines Investigation 
Act it is an indictable offence to engage in an 
agreement or conspiracy to prevent or lessen compe- 
tition unduly. Arguments to the effect that the 
results of the agreement are beneficial to the 
public because of reduced costs arising from the 
attainment of real economies of scale or  improve- 
ments in methods of production due to specializ- 
epiontdocnotpsiat ‘present; sconstitute 9 asrdefence 
against the charge. As aresult, it is not pos- 
sible under existing law for all or most of the 
firms of an industry to enter into agreements 
whereby the different lines of production are allo- 
cated among them. There is a case for allowing 
such arrangements under carefully guarded condi- 
tions. It emerges from the undoubted fact that 
Some Canadian industries consist of just a few 
large plants, each producing a wide range of pro- 
ducts in insufficient quantity to maximize econo- 
mies of large scale production. This situation 
gives rise to inefficiencies in the procurement of 
supplies, less than optimal production runs and the 
underutilization of both human and capital 
resources. The intent of the provision on speciali- 
zation agreements in the Stage TTOBDL] is tos cpro= 
vide an avenue whereby such real benefits to the 
general public may be achieved while retaining the 
prohibition on those agreements which are arranged 


eae 


merely to enhance the interests of the parties 
thereto as a result of restriction of the supply of 
a product. 


Thevéssaqeamel “bublygexempes specialization 
agreements which have been approved and registered 
by the Competition Board from the ban on collusive 
arrangements in section 32 ofthe iActrand from the 
provision for review of exclusive dealing in 
Sectiones lads ssApplicationnateeithe SBoand@itougean 
exemption would be made by a party to the proposed 
agreement. lInasdoingm so; ! thep(Biltbi follows teune 
conditions advocated by the Minister's Advisory 
Committee whereby approval of applications will be 
made contingent on the likelihood that greater 
efficiency will result from increased concentration 
Oke productionsofPeparticulan lbinesrofiea spnoductmeana 
upon the absence of pressure upon any firm to join 
the agreement. 


The Bill defines a Specialization agreement, 
essentially as-one in which each party agrees= to 
discontinue producing ransartiche ton cond pion wether 
each other party to the agreement agrees to discon- 
tinue producing an article, and includes such an 
agreement in which the parties also agree to _ buy 
exclusively from each other the articles that are 
subject to the agreement. In the gaining of appro- 
val for such agreements it must be demonstrated 
that there exists a likelihood that substantial 
gains in efficiency of production or marketing will 
be achieved and that these gains could not be 
attained by less restrictive means. It must also 
be established that the arrangements do not involve 
coercing anyone to become a party thereto. Lt wets 
not necessary that the members should cease selling 
any articles they no longer produce or that ‘they 
not be allowed to purchase these from fellow mem- 
bers on an exclusive basis. The Competition Policy 
Advocate has the opportunity to appear and make 
representations to the Board during the’ course of 


public hearings regarding these Specialization 
agreements. 
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The Board, after reviewing a specialization 
agreement, may decline to approve it, may approve 
it unconditionally for a period not exceeding five 
years, Or may grant a conditional approval. The 
Board may require that its approval take effect 
Bniy after®tariff or other trade barriers have’ been 
reduced or after some other act irreversible by the 
parties to the agreement has occurred. The Board 
may also make its approval conditional upon tariff 
reductions to be phased over a period not exceeding 
ten years, in which case the specialization agree- 
ment can take effect for the same period of time. 
Consequential amendments to the Customs Tariff are 
proposed to provide the Governor in Council, upon 
the recommendation of the Minister of Finance, with 
the authority to make the necessary tariff changes. 


Where the agreement has the effect of creating 
a monopoly or virtual monopoly, the Board must make 
its approval subject to a reduction in customs 
duties, divestiture of assets, or some irreversible 
act that would prevent competition from being 
lessened substantially. 


Provisions are included to permit cancellation 
of such an agreement if the Competition Policy 
Advocate, in public hearings, shows that! Lt4}i1s Ane 
longer a valid specialization scheme or that the 
conditions set out by the Board have not been met. 
Similarly, parties to the agreement may apply for 
its modification and the Board may approve it as 
long as it does not prolong the Tite-of then 2agress 
ment beyond a five year total. This “time~@linteas 
tion, however, may be increased to a maximum of ten 
Pears 2f° an=order= ~in council has been issued 
effecting a reduction in tariffs over a period of 
up to ten years. 


6% Price Differentiation 


The purpose of competition policy provisions 
relating to price differentiation or discrimination 
in sales is to prevent otherwise efficient .enters 


prises with relatively little bargaining power from 
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being placed at an unnecessary cost disadvantage. 
Such cost disadvantages emerge when competitors of 
these smaller firms are favoured by Suppliers with 
price concessions which are unrelated to any cost 
advantage involved in supplying them with the 
product or products. The difficulty associated with 
the formulation or prohibitions dealing with such 
Price dieferentiation «4s «that,» .the prohibition 
Carries the risk of generating reduced efficiency. 
This last result may occur when the prohibition 
discourages the general erosion of prices which 
emerges from negotiations between powerful buyers 
and sellers. 


The Combines Investigation Act covers’ price 
Gascraminataon sy inwtworsectaonss,. Section 34(1)(a) 
NaKeCcmmte man, « dndictaple,. offence.;to .Selimmtomea 
purchaser at preferential prices which are not made 
available to competitors of the purchaser on. sales 
of like quantity and quality. Section 35 makes it 
an indictable offence to grant promotional allow- 
ances to a purchaser that is not offered on propor- 
tionate terms to a competitor of the purchaser. 


Section 34(1)(a) has quite limited application 
because small buyers who are usually the victims of 
price discrimination do not normally buy in the 
Same quantities as their larger rivals. On the 
other hand, simply to eliminate the requirement in 
the section thatysales, be. of. like quantity would 
tend to prevent sellers from passing along to large 
DUVCHs SENeCwaAcCtUalemCOSt. wsayingse.of Supplying in 
larger quantities. 


The Economic Council recommended that the 
price discrimination provision cease to be criminal 
law and instead be reviewable by the Tribunal, 
chiefly in the light of whether or not the prac- 
tice lessened competition in Particulars, anstences- 
Following this line of reasoning, Bill C-256 would 
have repealed the criminal section and provided for 
a civil review. The Tribunal would have been em- 
powered to prohibit or modify such a Scheme, except 
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in specified circumstances. These circumstances, 
reflecting situations in which discrimination might 
be conducive to competitive behaviour, were set out 
arvdeta lO Chen Bi i =k cost? justification? tese 
was included, but it applied only to cost savings 
in delivery. There was no provision to permit the 
meeting of equally low prices of competitors. 


The proposals in Bill C-256 concerning price 
discrimination were severly criticized by many 
business interests who submitted briefs on _ the 
subject. Many organizations suggested that broader 
cost "justifications should be“incorporated in “the 
Bill. In ‘this regard,’ most submissions asserted 
that cost economies which were not related to 
delivery were the most important basis upon which 
guantity discounts were justifiable, whereas’ the 
Bill omitted such a provision. A number of submis- 
sions also objected to the omission of functional 
Giscounts while some urged that functional dis- 
counts be made an alternative to volume discounts. 
A few critics also insisted that provision be made 
to allow firms to match discriminatory prices of 
competitors. 


The Advisory Committee stressed the danger of 
price discrimination legislation preventing compe- 
ehtion bfvome’eroa ing™ *price “structures? “iny4these 
industries dominated by large buyers and sellers. 
The committee proposed repeal of the criminal  pro- 
hibition in section 34(1)(a) and proposed civil 
review to deal with price discrimination based upon 
the abuse of monopoly power. It suggested that the 
Board be authorized to prohibit a seller from 
granting or a buyer from inducing prices’ below 
"reasonably anticipated long-run average costs of 
production and distribution". Such costs estimates 
would include "any prospective economies that will 
reasonably and probably result from the planned 
adoption of a changed scale of operations, from the 
introduction of planned changes in technology, from 
changes in the organization or operation of the 
firm, and like matters, but it does not include any 
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such economies that are merely of a speculative 
nature". -The Board's order could contain any other 
requirement that it considered necessary to over- 
Gome the effects of price discrimination -Orerestore 
or stimulate competition. However, in recognition 
of the Gifficulties inherent in administering @sucn 
a provision, the Committee further stated that ‘if 
for whatever reason, these proposals are not con- 
sidered acceptable, our only alternative suggestion 
is to leave the price discrimination legislation as 
it now stands".* The Committee advocated incor- 
poration of the defence of meeting a competitor's 
equally low price even if the latter were itself 
discriminatory. There waS no discussion of the 
posstbadity of) combining Cave! and criminal 
approaches. 


The Stage II Bill proposes that the criminal 
prohibition of price discrimination in section 
34(1)(a) be retained with some slight amendments 
and that a new civil provision be added. The pro- 
posed changes in section 34(1)(a) are described in 
the next part of this chapter. 


Whereas section 34(1)(a) deals with sales of 
like quantity, the civil provision would deal with 
Sales of unlike quantity. The Board, upon applica- 
tion by the Competition Policy Advocate and after 
abfording the parties ‘an-opportunity to *besvheard 
could issue remedial orders in respect of "price 
differentiation". 


Price differentiation may occur where’ the 
Board finds that any supplier is engaging in a 
practice, of supplying *an article <to differents) scus— 
tomers who are in competition with each other at 
different apricesjibased, on “different, quamtatues 
purchased by them from the supplier. 


— 
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The Board may only prohibit price differentia- 
tion where the supplier is a major supplier in the 
market or is in a market where the practice is 
widespread. Moreover, the Board must first find 
that the practice has impeded, or is likely to 
impede, substantially, the expansion of an effi- 
Gient firm or a°firm that, but for the practice, 
would be a strong competitor. However, no order 
can be made if price differentials are shown to be 
based upon a reasonable assessment of ssactualy een 
anticipated cost. Third parties likely to be sub- 
stantially affected by reason of any order of the 
Board must be accorded a reasonable opportunity to 
be heard before a decision can be reached. 


The approach incorporated in the present Bill 
is intended. to.-be..responsive,.to. the criticism 
levelled by businessmen at the corresponding pro- 
posalbsein Bill C-256 while at the same time pro- 
moting the ends of competition and efficiency as 
advocated by the Economic Council and the Advisory 
Committee. The Board would not _ be empowered to 
issue an order in any instance in which price 
differentials were based upon a reasonable asseSs- 
ment of the costs of production, aisteibution ,;~ sana 
delivery. This appears to be as close as legisla- 
tion can practically accommodate the recommend- 
ations posed by the Advisory Committee. In those 
situations where provision is made for orders by 
the Board relating to price differentiation the 
eratuteryecuhterniay sane designed ito 7inhtbit.< sthe 
destructive use of price discrimination by a domi- 
nant supplier or suppliers. The criminal provi- 
sions will remain in effect and continue to provide 
guidance to the business community in respect of 
sales of like quantity. 


ts Foreign Conspiracies 
BilleaGs2: pnov ided vin’ Section 31-2661) (bivebor 


review by the Restrictive Trade Practices 
Commission of instances of the implementation of 
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instructions from abroad to give effect to conspir- 
acies entered into outside Canada; “Acsimilar™ eri 
minal offence was also created by section 32.1(1). 
No action can be taken under the criminal section 
while proceedings are under way under this civil 
section. 


The present Bill strengthens the civil provi- 
Sionsen sec llores ECG U1 )iGb ye 1 wat present the con- 
Splracy must have been entered into outside Canada 
and it must be of a kind which, had it been entered 
into within Canada, would have been an offence 
under section 32 as unduly lessening competition. 


The Bill removes the restriction that the con- 
Splracy must have been entered into outside Canada. 
In addition it relieves the Board of the require- 
ment to find that the conspiracy would have been in 
VVOUatvOnu Of eSection ls 2: Instead, ~'theo'| Boardeeic 
Bbequiredsto.findtehate the conspiracy shaswvonuaie 
likely to have an adverse effect on competition, on 
Prices; vonequantity of quality of production or on 
distribution of a product, or on cond rt jonoeeck 
entry into a trade, industry or profession. 


33 Import and Export Restrictions by Affiliated 
Companies 


LS A 2 one ee sr ce 


SS. ee ee eee ee ee ne ee 


A business practice sometimes employed by 
enterprises with affiliates both in Canada and 
abroad is, by agreement, arrangement #-0Ffw Gipectaion 
within the enterprise, to restrict Canadian imports 
OF Vacxponts.: Such arrangements’ are Presumably 
rational in terms of profit maximization for the 
enterprise as a whole, and in some instances may 
also be in Canada's interest. For example, a plant 
may beserected in Canada for a limited Purpose as 
Parte sof ay plan “for ispecaawkicstien Within, the 
multinational enterprise. Ligh Reteayeye instances, 
however, restrictions on imports or exports may 
represent a form of international price discrimina- 
tion and may _ simply constitute private tariff 
barriers to international trade and detract from 
rather than add to Canadian industrial efficiency: 
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The Bill proposes that the Competition Policy 
Advocate may apply to the Competition Board for a 
remedial order where a corporation carrying = on 
Pucdness sine Ganadacehase.agreeds with scompenegesved 
instructions from an affiliate abroad to substan- 
Pioativelesiuactyimponts;jorcexportssnrThe Board must 
find that the restriction is designed to protect 
the price level in a Canadian market from import 
competition or to protect a foreign market from 
Canadian price competition. Also, it may noteissue 
an order if it is satisfied that the corporation 
does not account for twenty-five per cent or more 
of Canadian production or supply. 


Es Offences in Relation to Competition 
nee Monopolization 


Monopoly is now defined in sec bioncen2inmo he eae 
Combines Investigation Act and is made a criminal 
offence in section 33. 


The record of successful prosecutions under 
the section is small, and a number of «the,acases 
involved unsuccessful merger prosecutions as well. 
The one conviction which was sustained on appeal 
and did not result from a plea of guilty was Eddy 
Match* in 1953. Nevertheless, there have been other 
cases in which guilty pleas were registered, and 
the judgments in some of the cases which were lost 
by the Crown contain some helpful individual 
findings upon which to build. In sum, the section 
has clearly been of value iniidekerring ~,exteeme 
cases of abuse of monopoly power, ands+£uturein wudger 
ments could well increase its value. 


= ———=_ 


% Rex v. Eddy Match Company Lhtdive h iwades (51. 9:52) 
TeaepAe Ds iebOsenGoCeGe moon veh] » aes ome 
(frida) 7, Eddy Match Company Ltd. et. alaaVie Eas 
Queen (1954) 18 C.R. 35 72o otO Dre C Sagan geet 20 

“P.R. 107 (Appeal). 
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With those considerations in mind, the present 
Bill retains the existing criminal offence of mono- 
poly in amended form but with substantially the 
Same coverage as now. The proposed new Section is 
not inconsistent with the existing jurisprudence on 
monopoly and should assist in the orderly develop- 
ment of such jurisprudence. 


The Bill transfers the definition of monopoly 
from section 2 to section 33, which is the offence 
section.) The “test of illegality? continués *8to 8 be 
operation of a monopoly to the detriment or against 
the public interest, but the words "by any means" 
are added. Also, the new section makes it clear 
that, in considering a monopoly case, the courts 
Shall not exclude from consideration evidence 
merely because it constitutes evidence of an 
offence under another section. Finally, othe™ Bill 
Stipulates that no proceedings under the section 
may be commenced where proceedings under the civil 
provision on monopolization are underway. 


2 Price Discrimination and Predatory BRioimdg 
in eat based, eitscclehrbsad toate oie cohaabeadari tical catiedcdoed Labia ot LS 


Situations concerning price differentiation 
will be dealt with under the proposed = tdiviileelaw 
provision. Predatory pricing, when it involves 
dominant firms, as it often does, ‘will’? be” review= 
able under the civil sections relating to monopo- 
Biugation. 


In addition, the existing criminal offences of 
price discrimination and predatory pricing*in"isub— 
sections 34 (1')\(a)’ (Bb) arid (ce) abe tocbe retained. 
The prohibition vo£ predatory pricing in section 
34(1)(b) is unchanged. Section 34 (1) (a) 2toniGrpaites 
discrimination is amended in minor ways, as is sub- 
Section 234.01 Gc). 


The criminal prohibition against Price discri- 
mination has been in the Combines Investigation» Act 
EOn, overforty. years — hebwas adopted to deal with 
the situation disclosed by the Royal Commission on 


J eeeae 


Price Spreads in 1935. The issue was that large 
mail order houses and department stores allegedly 
took unfair advantage of small manufacturers by 
forcing them to supply exclusively to them = and/or 
to sell them their products at unduly advantageous 
prices. These conditions were enforced by threat 
of withdrawal of the highly prized business’7 these 
maants-could) offer. At approximately the same 
time, the United States adopted a provision con- 
taining substantially the same language as_ the 
Canadian law to deal with this type of situation. 
In neither country has it been possible to enforce 
the section because of difficulties attributable to 
the language in which the provisions are _ couched. 
In Canada there has been a number of clarifying 
amendments to the section, but to date there has 
never been a conviction under it. Nevertheless, 
many qualified observers believe that it has been 
effective in guiding businessmen to a _ reasonable 
solution for dealing fairly with their customers on 
quantity discount and price-structure problems. 


The present subsection on price discrimination 
provides that when a sale is made to a purchaser, 
the same prices and terms should as a practice =be 
available to all other competitors of that buyer in 
respect of sales of products of the same quality 
and quantity. With slight amendments in the Stage 
Manis cate tprohibition ‘will’continue and viola- 
tion thereof would remain on an indictable offence. 
One amendment specifies that when comparing two 
sales, not only the same quantity and'quality ? wait 
have to be demonstrated, but also substantially the 
Same terms and conditions of delivery. It is made 
to accommodate the representations which have been 
made by some sellers who have © thought’? *ther eene 
existing provisions did not permit the reduction of 
prices to those buyers who co-operated with the 
sellers to reduce the costs of delivery. Another 
amendment makes it clear that the provision ‘is 
available for the protection of buyers who group 
together tins. order. to obtain the advantages of 
buying in larger quantities. Finally, the subsec- 
tion is amended to make it clear that it applies to 


Sao 


an offer for sale as well as to a completed. sale. 
As is presently the case, the prohibition will not 
apply to co-operative associations, credit unions, 
caisse populaires or credit societies when the net 
Surplus from their operations distributed to mem- 
bers, suppliers or customers is in proportion to 
thevacquisitton or supply of articles; byetonistécon 
these parties. 


subsectiion,34(1)-¢c). «makes: Rt + ranvsctindtetab ke 
offence to engage in a policy of selling products 
at prices unreasonably low, having the effect or 
tendency of substantially lessening competition. or 
eliminating a competitor, or designed to have that 
effect. The only change proposed is to replace the 
word “unreasonably" by "abnormally" and to remove 
the words "or eliminating a competitor". There has 
been no jurisprudence in respect of the Subsections 
but it is believed that the courts would have less 
difficulty with the new wording. 


3a Systematic Delivered Pricing 
Bee BOSSE Ss Soa eer ee NS Sa acl rote ie ae 


Experience under the Combines Investigation 
Act has shown us that in industries dominated by a 
few large firms, a System of price leadership may 
develop, often following an earlier period in which 
teres yexiisted a-overt «price agreement. Injursuch 
instances, it is not uncommon for a tacit agreement 
upon prices to exist and for all terms and condi- 
tions of sale, including Creighteacchargessmeto. abe 
equalized in some manner. Identical price struc- 
tures are also found in competitive Industr tes smof 
Similar structure because overt Price competition 
leads to downward pressure on margins which good 
managers seek to avoid. In the case of Oligopolies 
which whunctdon competitively it is often found that 
the companies engage in periodic burstsid of, sorace 
competition or that secret price reductions below 
list are made or that Freight (4s sabsorbedi ssinencan 
unsystematic way in order to increase Or maintain 
individual shares of the total market. When there 
is an actual or tacit PoeGe 6 ixaing agreement, how- 
CVC Lio eltesesS sare ef Ofer ten cher direct or indirect 
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price competition to break out, and when it does rr 
results from a breakdown of confidence which is 
usually restored by secret intervention and a 
revival of faith among the participants. The 
expected consequences of collusive oligopoly there- 
fore are monopolistic prices and output such as 
result from a successful price fixing conspiracy 
among competitors. 


Differences in the cost of transportation 
arising from competitors being located at varying 
distances from their customers can be a source OL 
competitive advantage for those customers 
attempting to minimize their costs aS one way of 
achieving efficiency. It can be the source of-sub- 
Stantial savings in the case of heavy industrial 
products. However, it is in these heavy industries 
where systematic freight absorption is most common, 
and where the basic price lists of the industry 
members tend to be most uniform. In the cement 
industry, for example, prices over a wide area may 
be subject to a basing point system subscribed to 
by all of the suppliers. Thus a buyer would pay 
the same for freight on a delivery from any source. 


It is clear from the foregoing example that 
the total cost of freight, which must be paid in 
some way, tends to be higher in the presence of 
freight absorption. Buyers are not under pressure 
to buy from the closest source, and their decisions 
respecting the locations of their plants may not 
reflect the real transport cost situations. How- 
ever, some degree of freight absorption does offer 
offsetting economic advantages provided the freight 
absorption 1S not an integLal. Pal -2oL ae price 
fixing arrangement. The practice permits a_ seller 
to compete in a larger market area than otherwise, 
and this has the effect of increasing the number of 
competing firms in a market, thereby adding to the 
downward pressure on prices. The Skeoch-McDonald 
Report expressed concern, not about freight absorp- 
tion in itself, but with the tight oligopolistic 
co-ordination with which it may be associated and 
to which it may contribute. 
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In? sa fcountuy of, Canadas! Wargdertcmze Stand 
limited population, and especially since competi- 
tion policy is designed to promote economies of 
scale even when this results)in industries’ offrsmal 
NUNDers ,;« Pees Mparticulanly » important “to Belooscen 
rigid price’ structures, to promote the most ~~ eco- 
nomic docation ~of “both, pramaryoorand secondary 
industry, tO avoid discriminatory . ‘pricingmmandsmtte 
encourage the use of the most economical form of 
GhanspoEt. 


Accordingly, the present Bill proposes’ the 
enactment Of -aesection which Makes “i1t” Vanfieoreenee 
for a‘supplier of “an article to | ‘reflise™ ani estaps 
blushed customer the right to take delivery at any 
location where that supplier makes delivery to any 
other customer and upon the same terms and condi- 
tions of sale and delivery as if the first men- 
tioned customer were located at that DOmmcs 


some critics of a similar proposed section in 
Bill C-256 incorrectly interpreted the meaning of 
that provision. /They interpreted «the  Sectyuonte aa 
meaning that all existing industry systems of 
freight absorbtion would be prohibited. That is not 
the case; tor’ ist isthe intention. Rather, ite wil 
Make MUG nOrerdieitacult for an oligopo lis fic aeindas- 
try selling a bulky product to arrive at a freight 
absorption formula having the effect of removing 
freight charges as a source of any price differ- 
ences among the sellers. Such a Frigid formu amwace 
bemmore difficult toemaintaunybecau seis buyer awit 
have the right to take delivery at more “than” ‘one 
point and make his own transport arrangements. 


It was also contended that the Provision would 
force suppliers to take on customers with whom they 
did not’ wish to deal. “As stated apove, the provi- 
Sion would apply only to those customers who had 
already been accepted as such by @ the supp Itemnwin 
question. Some claimed that a manufacturer tad! ene 
right to set his own Percing sol reve However, this 
Proposal is advanced on the grounds that Leven iswain 
Chev publie=interest ‘to require that the right of 
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independent action be circumscribed whenever itor fs 
necessary to guard against schemes to reinforce 
price uniformity among competitors or anti-compe- 
titive price differentiation among the customers of 
any supplier. 


4. Export Agreements 


Agreements to allow competitors to co-operate 
in export trade have been specifically exempted 
from the prohibition of collusion in the Combines 
Investigation Act since 1960 when subsections (4) 
nienoo oresection® G2\jwere passed to encourage 
manufacturers to expand their export trade and, 
thereby, their production. Subsection (4) exempts 
agreements which relate only to exports. Subsec- 
tion (5) removes the exemption if: the agreement 
reduces the volume of exports; is likely to injure 
the business of a domestic competitor; prevents 
Someone else from exporting from Canada; or unduly 
lessens competition at home. 


There has been considerable dissatisfaction 
expressed in certain business circles with the 
existing export exemption aS a resultit pLI¢9tre 
feeling that the exemption is too narrowly defined 
Forks prackacal application. It is also felt by many 
businessmen that even when considerable benefits 
from export agreements are demonstrated, it may 
still be argued that the domestic market or a 
participant therein has been adversely affected so 
as to make the agreement an offence against the 
Combines Investigation Act. 


The present Bill attempts to meet the problem 
by providing a broader exemption for export agree 
ments than that which is presently in effect rather 
than providing for review of these arrangements by 
the Competition Board. The proposed amendment will 
repeal old subsection 32(4) and replace it with one 
which continues to relate to products) but which 
will also encompass financial activities outside 
Canada as well as other services which are per- 
formed and paid for abroad. Subsection (5) will 
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also be repealed and replaced by a subsection wh ich 
will make the exemption invalid if it reduces’7 the 
value rather than the volume of exportis. Lt 
retains the other existing criteria for disqualifi- 
cation and adds a further clause to disqualify. Vian 
So PCSUCiLe Ste lteis  conthaby. to any agreement 
between Canada and another COUNELY We Fei nisi waste 
meet the practical objections of businessmen, a new 
Subsection will be added Specifying that an export 
agreement having an incidental but unintended 
effect upon domestic prices would not be disquali- 
Faced sort thatcmeasoniialonei, 


a}h Import and Export Conspiracies 
ee ep EL AC TES) 


One way in which enterprises acting. -ainp@theas 
Own general interest may conduct themselves in a 
manner detrimental to the public interest Of Canada 
Lome torg., theme) £0 become parties to private 
international agreements which apportion markets 
among their members. These arrangements may leave 
the determination of prices and Output directed at 
the domestic market to the forces of domestic com- 
petition, although there may be restrictions on 
imports. While section 32 of the Combines 
Investigation Act already prohibits agreements’ to 
lessen competition unduly in the Canadian market 
whether the participants are at home Or abroad, 
there would be considerable difficulty of proof in 
respect of a cartel agreement in which price-fixing 
was not a factor. 


The Stage IT Bid) woula make it an offence for 
One or more persons in Canada to agree with one or 
more persons abroad to restrict exports or imports 
of a product or otherwise adversely affect competi- 
tion in Canada. It would be a defence to such a 
charge if the court were Satisfied that the accused 
did not account for EVEEVS Der iScenteler more of 
Canadian production or Supply. The section will 
not apply to agreements authorized by Parliament. 
Unlike in subsection 32(1), the Crown Will @notiibe 
required to prove undue lessening of competition. 
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The effect of the section will be the  provi- 
sion of a stronger prohibition of private interna- 
tional cartels than is to be found in subsection 
32(1) relating to collusive arrangements. 


6. Foreign Directives 


shetdones?,Peo0fs theapreséntiacts (whachewiill be 
renumbered 32.11) makes it a criminal offence for a 
company to implement in Canada an instruction from 
abroad which is for the purpose of giving effect to 
a conspiracy entered into outside Canada that, if 
entered into inside Canada, would bes! dn fsvioelhatwon 
of? section’32% It. is the criminal counterpart of 
subsection 31.6(1)(b) which provides for review by 
the Restrictive Trade Practices ConmissStongaottva 
similar practice and _ the issuance of remedial 
orders. It is proposed in the Stage Il Badd? 20 
strengthen subsection 31.6(1)(b), as described 
above under the heading of Foreign Conspiracies. 


Tae obs Sisose proposeds (to strengthen section 
32.11. The section would apply to conspiracies 
wherever entered into rather than sonby® tomtthose 
entered into outside Canada, and the definition of 
what constitutes a conspiracy for purposes of the 
section is clarified. 


. Class and Substitute Actions 


Stage I legislation for the first time created 
a statutory civil right of action for recovery of 
damages arising from violations of the Combines 
Investigation Act, whether offences against the 
prohibitions in Part v or failure to comply with an 
Srdecaoterheacourts@or> of).«bhe Restrictive Trade 
Practices Commission. It is recognized, however, 
that only in situations involving large sums of 
money would suits normally be brought under this 
section. Those whose damages are small would not 
individually bring suit because their individual 
recoveries would be small and they would be bound 
to incur legal fees and costs of a prohibitive size 
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if othey were. to ‘lose. Accordingly, istecessive 
ministers of Consumer and Corporate Affairs have 
publicly expressed interest in the introduction of 
aeprocedure fore class. actuons’ which «wouddmyperman 
consumers and others to sue collectively and econo- 
mically for recovery of damages suffered as_ the 
result of violations of the Act. When the Commons 
Committee was examining the Stage I legislation and 
the same issue was raised. The then Minister, the 
Honourable André Ouellet said he would give the 
proposal consideration in Stage II. Arrangements 
were then made for Professor Neil J. Williams of 
Osgoode Hall Law School at York University to look 
into the matter from the legal standpoint and for 
Jennifer Whybrow of the Research Branch of the 
Bureau, Obs Competition Policy toastudyuits! aneetesme 
of economics.* While recognizing the existence of 
certain difficult problems - some substantive and 
some of a technical legal nature - both reports 
concluded that class actions could be expected to 
Serve a useful purpose. The problems referred to 
would be the subject of suitable safeguards written 
into the legislation. 


The following general description of class 
actions: appearsivrati ps 21 ~“of-oProfessor swideeenel 
study: 


"A class action brings together for a 
Single determination the claims of a nun- 
ber of persons against the same defendant 
that essentially raise an identical 
question. What justifies a class action 
ishthesainterestnof alle in having thessane 
question determined against the defen- 
dant. What secures this result is the 
binding quality of the class action jJudg- 
ment. Whatever the outcome, Judgment in 
a class action on the common question 


* pUPpC asm Daw 4. 
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binds not only the immediate parties, the 
plaintiff and the defendant, butéraiso 
those whom the plaintiff represents, the 
members ofsthehclass: eTheosclass,pactien 
is therefore a convenient substitute for 
numerous separate actions brought against 
the defendant by individual members of 
the class, each action raising the same 
question. The procedure saves time for 
the courts and spares the parties the 
trouble and expense of repeated hitigas 
tion on an identical issue. Also, since 
judgment in an ordinary action binds only 
the actual parties, there is always a 
possibility that if the same question is 
raised again in separate proceedings 
between different parties another court 
will reach the opposite conclusion. The 
class action, however, 1s an exception to 
the general rule as to the binding effect 
oft #acegudgments Judgment in a class 
action binds the class members as fully 
and effectively as if they had brought 
actions themselves, and thus avoids’ the 
risk that different courts will make 
inconsistent findings." 


The class action has had a long legal history. 
It was originally introduced in England towards the 
end of the 17th century in order to save the time 
of the courts when the same defendant was. being 
sued by a number of persons on the same set of 
facts, and also to save the defendant the costs of 
multiple actions. In the common law provinces of 
Canada the procedure is governed by substantially 
similar rules of a court, whichtsedn1##hereseascunes 
Ontario provides that "when there are numerous 
persons having the same interest, one or more may 
Sue or be sued or may be authorized by the court to 
defend on behalf of, or for the benefit of, ala 
In Canada, however, the courts have refused to 
allow cases to proceed as class actions whenever 
they involved damages of arosead Oto s Skee OGLECK CRE 
contracts or transactions each of which had to be 
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given individual consideration. This is one of the 
technical legal problems referred to above, which 
is overcome by writing special provisions into the 
present Bill. 


The rationale for class actions today does not 
sorvmuch Stress ithe saving of ‘court “tame? andqwiithe 
Sparing of defendants the bother and expense of 
multiple actions (although these are important 
economies where a multitude of actions would, in 
fact, otherwise proceed) as it does the provision 
of opportunity for redress by small individuals who 
have been injured. Professor Williams' study, at 
page 30, deals with the question as follows: 


"This perspective of the class. action 
hembectsea- concern? * that? Sindiv idualseenna 
society who do not command economic power 
and wealth need measures to protect them- 
Selves against exploitation by those who 
do. The class action is an instrument by 
which the economically disadvantaged, 
consumers, tenants, small businessmen and 
others, can secure collective redress in 
Ehewr court's EOE Ine Ways actual OF 
threatened, inflicted by government or 
industry. At times the stake of Just one 
tadivadualvivsinot subficientiy substan= 
tlalvtowwarrantiia. separate actions Bltods 
not worth the trouble to sue, particu- 
Hariy 1 proot=as difficult. forwthenmarhe 
PlatnireEr will nun thes rasko of Miabiliey 
for costs should the action fail. There 
is greater justification for Mitigatinge 
however, when many individual claimants 
are in virtually an identical position 
and themadjudicathonvot Sone  edaim will 
Gecidestheatolaimsssof “alive What would 
perhaps be impracticable and unrealistic 
for an individual to prove just for him- 
Self becomes worthwhile if compensation 
can be obtained for hundreds and possibly 
thousands of people. A favourable judg- 
ment in a class action has this resulie 
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If the question common to all the claims 
is difficult to prove, the collection of 
claims under the class action umbrella 
may not make the task any eaSier, but the 
prospect of recovery for numerous persons 
at least makes the action defensible 
economically." 


The ideal result of a class action would be 
that each injured party would be compensated in 
full for the damages he sustained. In practice, 
however, there will always be occasions when mem- 
bers of the class do not associate themselves with 
the action or do not apply for compensation when 
awarded, either because the stake is! toolsmalligi Sor 
because of ignorance or for other reasons. How- 
ever, the report favours the imposition of 
liability for the damages to the celass..as: Ragewhole 
when it can be calculated with reasonable accuracy 
even when substantial numbers of the. » class . cannot 
be located or otherwise do not claim. Therepran- 
ciple here is that the state, acting for the class, 
may be awarded the total damages due to the class 
and thus prevent the defendant from profiting 
financially from his unlawful conduct. 


The recommendations of the reports have been 
largely adopted in the Bill. Atnew Part? V2 lai wold 
be added to the Act to provide for class and  sub- 
stitute actions and the procedure ingorebatione are 
them. A substitute action, which is described 
below, would be launched by the Competition Policy 
Advocate in prescribed circumstances in place ofvfa 
class action. Initially, it would vest the Federal 
Court with sole jurisdiction to deal with such 
actions under the Competition Act. However, upon 
the conclusion of the necessary agreements with the 
Attorneys General of the provinces, the Superior 
Courts of the provinces would also be empowered by 
proclamation to deal with such cases. 


Under the proposed procedure, suit could » be 
brought by a member or members of a class of per- 
sons who are numerous” and who have a cause of 


a ee 


action for damages against someone on common ques- 
tions of law and fact. Such a person (or persons) 
would be entitled to commence an action on his’ own 
behalf and on behalf of the whole of his class pro- 
viding he could fairly and adequately protect its 
interests. He would have to apply to the Court for 
an order permitting him to maintain his action as a 
cass action and the order would be issuecdfeate the 
Court was satisfied that the action was taken in 
good faith, appeared to have merit and also if the 


Classen actlone awase 7 SUpeErd ore tosmother available 
methnodssof procedures fore the sfairy andi! eftacsiene 
edgudicationp of =the. dispute. A two-year time 


limitation is set for the commencement of ~ such 
actions, the time being related to the date of the 
infraction or the termination of consequent legal 
proceedings, whichever would be the later. This 
procedure is included as a safeguard against frivo- 
lous actions, recognized as a danger if the legis- 
lation were drafted in too permissive a manner. 
The safeguard is strengthened by the fact that the 
costs of the action may be assessed against the 
would-be class representative if the Court refuses 
toys alkiow «ham to proceed. let is further 
Strengthened by a provision which requires court 
approval before an action can be discontinued or 
compromised. 


On the other-.hand, the Possibility of Babbiscuc— 
cessful outcome to class actions or their counter- 
parts - substitute actions - would be enhanced bya 
plovasiteonsantroduceds:hin (“Stage 4 legislation: on 
Civil suits and now made applicable: to: ald) Partevien 
actions.) Under-this section the court reco rdésan 
Prior proceedings for a violation of the Act would 
be admissible in evidence as prima facie proof of 
the violation and its effect upon the plaintif€. 


In making its decision on whether the class 
action may proceed the Bill would require the court 
to consider whether there are common questions of 
law and fact which predominate over questions 
affecting only individual members. Thes courte@ewa i 
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also consider whether a sufficient number of per- 
sons may have suffered significant damage to war- 
rant the cost of administering relief. However , 
the Court could not refuse an order only because 
the relief claimed is damages, because the damages 
would require individual calculations or because 
the relief claimed arises out of separate contracts 
or transactions. As intimated above, the effectro£ 
these provisions will be to remove the roadblock to 
class actions which presently is embedded in 
Canadian jurisprudence. Further to facilitate this 
change, another subsection would require the **Court 
to include its reasons and conclusions on these 
matters in any order refusing continuance. 


An order that the action may continue as a 
class action would have to define the class, des- 
cribe the claim and the relief asked for as well as 
the common questions of fact and law and set a date 
before which members of the class could exclude 
themselves from the action. The Court may direct 
that notice be given to class members and exclude 
those who make the request by the date specified. 
In this event, the judgment would not affect the 
excluded members. This provision Tse To HiPcouLrse, 
designed for the protection of class members who 
prefer to exercise their rights independently. 


When the trial court makes a findingHagains eva 
defendant, it will give judgment in®respect of} any 
claim for loss or damage for each member of the 
class, and may grant any other remedy or relief 
applied for which is wath int? aitst @competences The 
court may also determine the amount of compensation 
for each member of the class, or ie omay Werder Leth alt 
compensation be determined in accordance with rules 
of court regulations issued under the Act. 


Under the new proposals, the Competition 
Policy Advocate would be authorized in specified 
circumstances to commence a substitute action on 
behalP=ofea class. The court ‘must’ first~ have 
refused an application for a class ac Gidn F7only 7 7on 
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the grounds a class action was not the best re- 
course because of an insufficient number of persons 
who may have suffered a Significant quantum of loss 
to warrant the cost of administering the relief. 
The Competition Policy Advocate cannot obtain judg- 
ment where there was a previous criminal conviction 
in respect of the conduct at issue. 


Under the foregoing circumstances, the 
Competition Policy Advocate may commence a_ substi- 
tute action in respect of the same class and_= same 
conducteablegedsiine the originals suit; A time 
limitation of two years, as for class actions, is 
provided but an extra period of up to six months is 
allowed where necessary to give the Competition 
Policy Advocate time to start proceedings after the 
refusal .of ¢thesecourt.to‘grantan applicabion.efonmes 
ehassmaceion. 


The Court may direct that notice be given to 
class members of the bringing of a class or substi- 
tute action and a date be specified before which 
they may write in and have the Court order their 
exclusion. On this date the individual nigh tente 
Sue of any member who had not claimed exclusion 
would be extinguished and subsequent Judgment would 
be binding on all class members. Judgment for the 
Competition Policy Advocate in a substitute action 
would result in the total liability being awarded 
Coghim fonmepayment.« tom:the. Consolidated Revenue 
Fund. This would prevent the unjust enrichment of 
the defendant. 


Under the proposals no costs would be awarded 
to any party except upon an application to maintain 
a class action, when the rights of individual mem- 
bers were adjudicated upon following judgment for 
ERGs lad tiie. Upon interlocutory motion and in 
Proceedings based upon conduct in respect joi suwh tek 
the defendant had been convicted or an (“ordersahad 
been made against him by the Competition Board. 
The purpose of this provision is to reduce the 
barrier to the commencement of actions which arises 
from fear of financial risk, while at the same 
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time, discouraging frivolous actions. The class 
member with a relatively small claim for damages 
would be deterred from bringing a class action if 
he hadgntovascumesthe risk: of losing “the l {sure “and 
having to pay costs to the defendant, as well = as 
his legal fees. Where a judgment is in favour of 
the chasspareasonavtle costs of ‘the ,actiionmas*deter— 
mined by the court will constitute a first charge 
on the amount ordered to be paid as compensation. 


The decision to propose the withholding of 
costs from a successful defendant was made reluc- 
tantly, as indeed were the recommendations to do so 
in the reports. However, without this Cond LU ron? be 
is not likely that many would take the Eiok Ot 
Bear ting sade Class. aclion. MOreover, safeguards 
written into the Act should assure that this pro- 
vision would rarely, if ever, cause real injustice 
to defendants. 


Additional clauses of the Bill provide for the 
issuance by the Governor in Council of regulations 
providing for such things as the efficient adminis- 
tration of class and substitute action procedures, 
and the determination of the right of individual 
class members following the aeterininagt dO stom scene 
main action affecting the class as a whole. 


An accompanying change would amend section 
Pabeeoche. Civ il eeiability section which was- intro- 
duced in the Stage I legislation. This would 
permit civil suits by ind’ Vuduals-& not fromigic for 
damages, but also for any other remedy within the 
Jumrsaretion Of sthe Counted ito. (rants, Such) ias-eran 
injunction. 


GHAR Eka. 


Preamble and Summary of the Provisions 
OF the Stage JI Bill, The Competition Ace 


The Bill contains a preamble which states 
the purposes of the legislation as revised: 


WHEREAS a central purpose of Canadian 
Public policy is to promote the “national 
interest and the interest of individual 
Canadians’ by providing an economic 
envinonment.. that. IS Canducive  tom=eche 
Srmlclent al rocation, and: 20 idrzetl Onmeeot 
society's resources, stimulates  innova- 
Elon im “technology and Organization, 
expands opportunities relating to both 
domestic and export markets and encour- 
ajecsetne transmission of ~ those benettra 
to society in an equitable manner; 


AND WHEREAS one of the basic condi- 
tions requisite to the achievement of 
that purpose is the creation and mainten- 
ance of a flexible, adaptable and dynamic 
Canadian economy that will facilitate the 
movement of talents and resources _ in 
response to market incentives, reduce or 
remove barriers to such mobililty, except 
where such barriers may be inherent in 
economies of scale or in the achievement 
of other savings of FESOuURCeS, Vand. stitae 
will protect freedom of economic oppor- 
tunity and choice by discouraging un- 
necessary concentration, the predatory 
exercise of economic power and by 
reducing the need for detailed PUB Fe 
regulation of economic aC Galva iy 
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AND WHEREAS the effective functioning 
of such a market economy may only _ be 
ensured through the recognition and 
encouragement of the role of competition 
in the Canadian economy as a matter of 
national policy by means of the enactment 
of general laws of general application 
throughout Canada and by the administra- 
tion of such laws in a consistent = and 
uniform manner;... 


Administrative Provisions 
The Competition Policy Advocate 


The present office of Director of Investiga- 
tion and Research under the Combines Investigation 
Act will become the Competition Policy Advocate 
Under the Competition Act. In additions®to “an 
enlarged Act to administer, the Competition Policy 
Advocate will have increased responsibilities for 
intervening before federal regulatory agencies’ and 
in the conduct of general or research inquiries. 


The Competition Board 


The Restrictive Trade Practices Commission 
will be superseded by the Competition Board whose 
functions will be almost entirely quasi-judicial in 
nature. The Board, upon application by the 
Competition Policy Advocate and after affording the 
parties an opportunity to be heard, ewHil be 
empowered to issue remedial orders and interim 
injunctions in respect of an increased number of 
reviewable practices. The Commission's existing 
responsibility for providing a Member to preside at 
oral examinations of witnesses by the Director will 
be discontinued. Instead, the Board will appoint 
Hearing Officers for that purpose. Also, unlike 
the Commission, the Board will not be involved in 
the preparation of general or research inquiries 
for submission to the Minister. 


- 80 - 


The Board will consist:of from ‘fiveiAto seven 
permanent members appointed for terms not exceeding 
ten yeaws.4 sProvasion:is also made" for Up yiitos tive 
associate members with appointments of not more 
than three years. The present Commission consists 
of four members. 


New and Amended Reviewable Practices 
eee OE eS ees 


The Competition Board, upon application by the 
Competition Policy Advocate or the parties as the 
case may be, and after affording the parties an 
Opportunity to be heard, will be empowered to issue 
remedial orders respecting the following situations 
and practices. 


Foreign Laws and Directives 
eS eae ee 


The existing provision in section 3256 (iebb) 
for review by the Board of implementation of 
instructions from abroad to give effect to conspir= 
acies entered into outside Canada is Strengthened. 
The existing section requires that the instruction 
be for the purpose of Giving ehlect. toma CORSDaAracy, 
which, if entered into inside Canada, would have 
been in violation of section 32 as unduly lessening 
competition. The new section will apply when the 
instruction is to give effect to an arrangement, 
wherever entered into, which adversely affects com- 
Patrtion, paces: quantity or quality of produc- 
tion; distribution -of:.a Product or conditions of 
CnCr yesinuos antrade, industry or profession. The 
companion criminal prohibition in existing seseotion 
oc oa Woleieralsombe strengthened. 


Restriction of Importation or Exportation 


The Board will be empowered to issue a 
remedial order when it finds that: an) cenpowatwen 
carrying on business in Canada has ag reeds i wish sax 
received instructions from an affiliate abroad to 
Substantially restrict imports or exportsewithe the 
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object of protecting price levels in Canada or 
abroad, unless the Board is satisfied that the 
corporation accounts for less than twenty-five per 
cent of production or supply in Canada. 


Mergers 


The criminal prohibition of mergers is to _ be 
repealed and replaced by a civil provision. Sub- 
ject to detailed criteria the Board may prohibit or 
order dissolution of a merger that lessens or is 
likely to lessen, substantially, actual or poten- 
tial competition. Howeverjotino theetcaseseCot-ea 
horizontal merger, unless it results in a combined 
share exceeding twenty per cent of any market, the 
merger is not subject to review. In cases where it 
has jurisdiction, the Board willeonot Oprohiabitiod 
merger where there is a high probability ~thats.it 
will bring about substantial gains in productive or 
marketing efficiency not reasonably attainable by 
other means. Under specified conditions, the Board 
may provide that an _ order prohibiting a merger 
shall not take effect if trade barriers are reduced 
or some other act irreversible by the parties to 
the merger occurs. 


Monopolization and Joint Monopolization 


The Board will be empowered to issue remedial 
orders when it finds that anyone has sought or ’2as 
seeking. toneneate tor entrench a monopoly by beha- 
viour having or likely to have specified anti-com- 
petitive effects. Monopoly is defined basically as 
substantial. control throughout Canada or any area 
thereof by one person or affiliated persons of a 
class or species of business. The Board may find 
substantial control where less than fFiftyo°pers Feene 
of a market is involved. The remedial orders may 
relate to the offensive practices or, where no 
lesser remedy will suffice, the Board may order 
divestiture. The Board may not issue an order 
uhenemthe wxclusionary, -effect.,,,of behaviour com- 
plained of, solely reflects superior efficiency or 
Superior economic performance. 
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A separate section endows the Board with 
broadly similar powers with respect to joint mono- 
polization. Joint. monopol ization «is=defineds yasyoe 
Situation where a small number of persons, not all 
of whom are affiliated, achieve substantial control 
throughout Canada or any area thereof, of a class 
Or species of business in which they are engaged by 
adopting closely parallel policies or closely 
matching conduct having specified anti-competitive 
effects. 


The existing criminal offence of monopoly in 
Section 33 is to be retained in amended form but 
without substantial change in scope. Evidence that 
another section of the Act has been violated may be 
inteoducedswas ;evidences.in a prosecution for 
monopoly. No proceedings may be commenced under 
Section 33 where the civil provision on monopoliza- 
tion has been invoked on substantially the same 
fFactsx 


Intellectual and Industrial Property Rights 
ee ee eee 


The Board will be empowered to issue remedial 
orders where it finds that the exercise of a right 
IMnmamsoabent, — trademark: copyright’ or “registered 
industrial design in a manner not expressly 
authorized by the statute conferring the bight. fare 
likely to affect competition adversely. (Existing 
section 299relating. to the use: of patentssor Rtrade 
marks to restrain trade is to be repealed. 


Interlocking Management 
peti a aban dace lie aha nea BEA SS SD 


The Board will be empowered to prohibit a 
dinectormormortacensor a corporation from being a 
director or officer of another corporation) wneresait 
Finds that competition is likely to be thereby 
Substantially lessened or that sources of Supply or 
outlets for sales are or are likely; toulbe thereby 
foreclosed. 
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Specialization Agreements 


Specialization agreements which have been 
approved by the Board will be exempted from the 
prohibition of collusive arrangements in section 32 
and from section 31.4 as it applies to exclusive 
dealing for the period during which the Board's 
approval is in effect. 


A specialization agreement is defined as_ an 
agreement in which each party thereto agrees to 
discontinue producing an article in the production 
of which he is engaged at the time the agreement is 
entered into on the condition that each other party 
to the agreement agrees to discontinue producing an 
article in the production of which he is engaged at 
the time the agreement is entered into, and in- 
cludes such an agreement in which the parties also 
Baree btos buy ‘éxclusively: ‘from~ seach other the 
articles that are the subject of the agreement. 


The Board may approve such agreements subject 
to certain conditions, notably that they are likely 
to bring about substantial gains in efficiency. In 
Some circumstances the Board may, and in some cir- 
cumstances shall make its approval contingent upon 
the government reducing trade barriers or upon some 
other act irreversible by the parties to the agree- 
ment. 


Agreements will normally be approved for  per- 
iods up to five years but they may be approved for 
periods up to ten years when accompanied by phased 
Hanite sreduct rons. 


Price Differentiation 


Provision is made whereby the practice | sor 
price differentiation by a supplier may be pro- 
hibited by the Board under specified conditions. 
Price differentiation is defined as a practice of 
supplying an article to different customers who are 
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in competition with each other at different prices 
based on different quantities purchased by them 
from the supplier. 


Before issuing an order the Board must find 
that: 


- the supplier is a major supplier in a market 
or is one of the suppliers in the market 
where the practice iS widespread; 


—-“the practice has impeded; or ois -likelyoote 
impede, substantially, the expansion of an 
efficient: Firm, or taltftirmethat; buertor vate 
practice, would be a strong competitor. 


No order may be made where the Board is satis- 
fied by the supplier that the price differentiation 
is based on a reasonable assessment of the differ- 
ence In thevactual or anticipated cost ‘of isupphy ing 
customers in different quantities and under differ— 
ent terms and conditions of delivery. 


Section 34 of the existing Act, which outlaws 
puice “discrimination and predatony: ipricing, ate 
retained with some clarifying amendments. It deals 
with price discrimination in sales of like quantity 
to purchasers who are competing with one another. 


New and Amended Prohibitions 
Export Agreements 


The existing exemption of export agreements 
crone tne prohibition Ofte collusive arrangements 
under section 32 is to be’ broadéned in -a-number” (O68 
respects: 


- the exemption will apply even where the 
agreement has an adverse effect on prices in 
theyidomesticammarket, mbt ssuch svecktacuwenne 
unintended and is ancillary ito the @mprimeans 
objectives of the agreement; 
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- the provision that such agreements must not 
reduce or limit the volume of exports has 
been changed to require that they not limit 
the value of exports; 


- the exemption is extended _ to specified 
financial activities and services performed 
outside Canada. 


A provision is to be added to provide that the 
exemption shall not apply to an agreement which is 
contrary to any agreement into which Canada has 
entered with any other country relating to private 
restrictions on international trade. 


Import and Export Conspiracies 


The Bill would make it a criminal offence for 
anyone in Canada to agree with one or more unaffil- 
iated persons abroad to restrict exports or imports 
Be a, mreduct«.or.. otherwise, waffect competition 
adversely in Canada. It would be a defence to such 
a charge if the Court was satisfied that the 
Bocused.in. Ganadardid pnot,.: account; fom icfibity per 
cent or more of Canadian production or _ supply. 
Agreements authorized by Parliament = and those 
between affiliated companies are exempted. 


Systematic Delivered Pricing 


Ti. widleabe.aneckttence (Lome: anrsuppiter! of,.an 
erticie to refusesa,ccustomer e-thewipightwato, take 
delivery at any location where the supplier makes 
delivery to other customers. Subject to that addi- 
tional constraint, the legal status of basing point 
systems and other forms of freight psabsorpbions is 
unchanged. 


Class and Substitute Actions 
Provision will be made for class actions; =,on 


behalf of classes of persons who have suffered loss 
or damage as a result of conduct which is contrary 
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torany *prohibitiontin, Part<Viof* the Actiores fan luge 
tovcomply=with’an order of’ the! Board “or’?ay coum 
under the Act. Where a class action iS not the 
best recourse for reasons specified in the Bill, 
the Competition Policy Advocate will be empowered 
to; launch a substitute *s*action- Yon “behallUvot™ ithe 
class, with damages being paid to the Crown. 


Other Substantive Amendments 
Proceedings of the Board 


The following changes are proposed to apply to 
proceedings of the Board in respect of both 
existing and new reviewable matters: 


The Competition Policy Advocate must make a 
prima facie case before a member of the 
Board before he may apply to the Board for a 
remedial order. 


The ~Board, = in’ “addition to affording “an 
Opportunity to be heard for the applicant 
for an order and the person against whom the 
order is sought, may afford a similar oppor- 
tunity to other persons whose business’ is 
likely to be, substantially affected. 


The Attorney General of a province may 
intervene on behalf of the province in any 
application before the Board. 


Bhe Board’shall make!’ dts’ ordérs Ofinmeterna 
which, while achieving this Purpose, will 
interfere to the least possible extent with 
the rights of persons affected. 


Banks 


Responsibilities now vested in the Inspector 
General of Banks for application of certain aspects 
of competition policy to banks are “to =-be:* trans 
ferred to the Competition Policy Advocate by repeal 


ee 


Se sections 102.1°and°138 of the Bank Act and~ -con=- 
sequential insertions in the Competition Act’ 
Enforcement will come completely under the Competi- 
tion Policy Advocate with two exceptions. One is 
agreements approved by the Minister of Finance for 
purposes of monetary or fiscal policy and the other 
is mergers among banks certified by the Minister of 
minance” aS* desirable ‘in “the (interest of the 
Prabibkity of the “financial ”’system. 


Regulated Conduct 


The degree of public regulation required to 
qualify an activity for exemption from the Act is 
to be defined so that: 


The conduct must be expressly required or 
authorized by a public agency not appointed 
by the regulated persons. 


The regulatory agency must regulate 
expressly in a manner set out in the regula- 
tory statute. 


The application of the Competition Act would 
seriously interfere with the attainment of 
the primary objectives of the regulatory 
law. 


Federal regulatory agencies will be required 
to achieve their statutory objectives in a manner 
that is least restrictive of competition where con- 


sistent with their statutory objectives. 


The Competition Policy Advocate's powers of 
intervention before federal regulatory agencies 
will be extended to include the rights to examine 
all evidence and witnesses and appeal a decision 
reached by the agency. 


General Inquiries 


The Board is to be relieved of all responsi- 
bilities in respect of general or research in- 
quiries which the Commission now has under’ section 
47. The Competition Policy Advocate will Submit 
his report on such inquiries to the Minister. The 
Minister may, upon hisS own initiative or upon 
application by persons compelled to provide infor- 
mation for the inquiry, appoint a commisSioner’ to 
reopen the inquiry. The final 4hepoOxn.ts Reok pads 
inquiries shall be published. 


International Agreements 


The Minister, with the approval One the 
Governor, .in Counce 4will be s-authorized pte vente: 
into international agreements for the elimination 
of private restrictions on international trade and 
assistance in the administration and enforcement of 
competition laws. 


Additional Remedies 
Interim Injunction by the Board 


The Board, upon application by the Competition 
BoMicye Advocate. “and. -akter affording = paumicomm 
reasonable Opportunity ito.be <-heanrd,... willewepe ime 
powered to issue interim injunctions in respect of 
practices reviewable by the Board where serious 
injury to competition or a person's business is 
threatened. 


BnOhi bition Onders: by tthesGour t's 
Bi ea sl es ace ai ae ced ae Geld eee Sa Se 


In respect .of a prosecution under Part V,. sat 
any Stage of a prosecution before conviction and 
with the consent of the Attorney General by or on 
behalf of whom the proceedings were taken and of 
the accused, the court will be empowered to dismiss 
the prosecution and make an order of PEO Ip LG.LoOR 
On, in. thegcase of a MONOPOLY, sO fda'scola tone 
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Supplementary Remedies in Private Suits 


In addition to recovery of damages in private 
suits aS now provided, a court will be empowered to 
grant any other remedy or relief which, by reason 
meeats general jurisdiction, it has authority § to 
grant. These provisions will apply to class. and 
substitute actions as well. 


Evidentiary Provisions 


The following changes in the evidentiary pro- 
visions are to be made: 


The existing provision for seizure of books, 
papers, records or other documents in the 
course of an inquiry will be extended to 
seizure of things. 


Procedure is laid down for determination 
whether a claimed solicitor-client privilege 
applies in respect to documents about to be 
seized by the Competition Policy Advocate. 


Provision is made whereby the Competition 
Policy Advocate, in examining documentary 
and other evidence on business premises, may 
retrieve information stored in computer data 
banks. 


The period of time for return of seized 
documents is extended from 40 to 60 days, 
and conditions are specified for return of 
things. 


The provision for confidentiality of infor- 
Mation and ev idence obtained by the 
Competition Policy Advocate is strengthened 
and clarified. 


CHAPTER V 


A Clause by Clause Description of the 
poete pee abt 


os et ome 5 
ee ee i ee ee ee oer ee re Se 


Clausewml: 


Clause 1 repeals the present long title of the 
Act which is An Act to Provide for the Investiga- 
tion of Combines, Monopolies, Trusts and Mergers. 
Rhigtee i venmagoes «backs tos tthe first 1 (Combuned 
Investigation Act of 1910. At the time, it con- 
tained a definition of a "combine" which included, 
not only combinations -in.restraint..of.5 trade, pum 
also mergers, trusts and monopolies. The noun "com- 
bine {1s not delined “In the present... Act)». althouga 


Enes vero. ~COmbines and the noun “combination. — ane 
found am section 32 relating==to. combinatlonsmaia 
EeGtbralnt. Of ‘trade. Phe “word. o"“trusts: siac meno 


appeared anywhere in the Act since 1960 except in 
te ONG st lube. 


ihe proposed citlie, “An Act to Providewton the 
General ~ Regulation, of Trade and | ;Commencess spy, 
Promoting Competition and thé Integrity of the 
Mar keuer vace wand geouRStablishas Competitonma so aie 
and the Office of Competition Policy Advocate” more 
accurately describes the purpose and contents of 
the Act. Prior amendments have extended the scope 
of the Act which are reflected in the proposed new 
title. It encompasses the present Director's role 
in appearing at hearings of regulatory agencies and 
the provisions in the Act for the promotion of 
honesty and fair dealing in the market place. 


The clause, for the first time, introduces a 
Preamble to the Act which places the maintenance of 


competition in the context of national economic and 
social goals. 


Clause 2: 


The short title, Combines Investigation Act, 
is repealed and replaced by Competition Act. The 
new title complements the amendment to the _ long 
title effected by clause l. 


Clause 3: 


This clause amends section 2 of the Act by 
introducing new definitions into the legislation of 
"Board" and "Competition Policy Advocate"; by 
repealing the definitions "Commission", "Director", 
"Merger", and, "Monopoly"; and _ by expanding the 
definition of "Corporation". 


"Board" refers to the Competition Board. In 
subsection 16(1), this body Supersedes the 


Restrictive Trade Practices Commission and, like 
its predecessor, would be a Court of Record em- 
powered to issue orders directed towards remedying 
the anti-competitive effects of specified business 
practices and situations. 


"Competition Policy Advocate" replaces’ the 
Director of investigation and Research as the prin- 
cipal administrative officer of the Act. He would 
be appointed by the Governor if) “COUNC 11) eaunger 
subsection 5(1). 


The definition of "Corporation" has been 
expanded to include a company andwany. other: ,corpor> 
ate body wherever and however incorporated. This is 
in conformity with other legislation. 


Sub-clause 3(3) repeals. the €ef ind tion g,0r 
"merger" in section 2 of the present Act. Merger 
is re-defined in section 31.71. 


Sub-clause 3(4) repeals the definition of 
"monopoly" in section 2 of the present Act. Mono- 
poly is defined in sections 31.72 and 33. 
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Clause 4: 


The present subsection 4(1) exempts collective 
bargaining activities from the purview of the Act. 
Clause 4 expands the exemption in subsection 4(1) 
(c) relating to employers to include collective 
bargaining with workmen as well as with employees. 
That makes it consistent with subsection 4(1)(a) 
which exempts the collective bargaining activities 
of workmen and employees. The SubSection is_~ also 
extended to exempt employers in collective bar- 
gaining, not only in respect of Salary, wages’ and 
terms and conditions of employment as now, but also 
in respect of other remuneration and terms or con- 
ditions of employment or engagement. These amend- 
ments are intended to meet concern which has_ been 
expressed that associations of employers, of such 
persons as entertainers, might not be covered by 
the existing exemption. 


Subsection 4(2) presently provides that no 
exemption is granted when an employer agrees with 
another person to withhold any product from anyone 
OL SGennalhe EeOm acquit ind yay u.Dbroduet. With the 
addition of the word "selectively" the amendment 
clarifies that subsection 4(2) ‘is = @irectedi®lto lan 
selective boycott and not to a lock-out. 


Clause 5: 


Although section 4.3 is new to the Competition 
Act, provisions having the same force and effect as 
section 4.3 exist in section 102.1 and section 138 
of the Bank Act. The repeal of sections 102.1 and 
P30 508 sctoeebankt sAGt, (by aclause. +40, completes the 
transfer to the Competition Policy Advocate of 
responsibility for the application of competition 
POlLicysto banks, . wleh: stwo exceptions which > are 
Specified in subsection 4.3(1) of clause 5. 


| The first exception, in subsection 4.3(1)(a) 
(vi), 1s agreements Or arrangements which the 
MIVIStel Ore tinaice. certifies “to the Competition 
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Policy Advocate that he has approved for purposes 
of monetary or fiscal policy. The other exception, 
mescupsect ion, 4.3(1)(b)q-1S!t ya, merger; abeLween.-¢ OF 
among banks which the Minister of Finance certifies 
to the Competition Policy Advocate that he has 
approved in +the.dinterest of the »stability..of the 
financial system. 


The remainder of subsection 4.3(1) defines 
certain arrangements among banks which were either 
not prohibited by the Bank Act or which were 
specifically exempted by section 102.1 of the Bank 
Act, and which will be exempted from the Competi- 
tion Act as it applies to mergers and joint ven- 
Mines Ss 1b ld), and..conspAracies (S.452)% 


However, subsection 4.3(2),provides » that the 
exemptions other than the two requiring approval by 
the Minister of Finance do not apply to agreements 
or arrangements lessening competition undud ve ayn 
respect of such inattersS as prices, production, 
markets, distribution or entry into a business. 
Subsection 4.4 introduces a new exemption. Spe- 
cialization agreements, as defined by section 31.76 
in clause 26, are exempted from section 32 and from 
ecto neweds daas) tee relabesss toneexclusive dealing 
while the agreements are approved by the Board. 


Clause 5 introduces section 4.5 which exempts 
regulated conduct from the appillicat tonpotg ems: iit 
(matters reviewable by the Board) and specified 
Part V offences, and defines "public agency" and 
"regulated conduct". The thrust of the sectidons..2s 
to confine the exemption to regulated conduct which 
is expressly required by a public agency acting 
under powers specifically g nant edyitor ay bys dega.cliar 
tion~ 


At present the Act contains no directions as 
to the kinds of regulation which qualify for exemp- 
tion and under what circumstances. The. courts have 
had to decide these issues on a case by case basis 
in the light of whichever section of the Act was at 
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issue. The situation has never been entirely clear 
and has become less so ‘with the * introduection™ os 
practices which are reviewable by the Commission 
and the proliferation of regulatory schemes. 


Subsection 4.5(1), by Specifying the sections 
of the Act to which the exemption applies, defines 
the kinds’ of conduct which -are at issuer The 
exemption applies to all anti-competitive conduct 
which is either prohibited or reviewable under’ the 
Act. ‘It' does not apply ‘to - offences. relataungpate 
misleading advertising or other unfair or dishonest 
marketing practices. 


Subsection 4.5(2), defines "Public Agency" and 
Regulated Conduct". In effect, to <qualinty Biro 
exemption, conduct must be regulated by a "public 
agency" which derives its power directly or _  in- 
directly from federal or provincial legislation. 
The "regulated conduct" must be expressly required 
OF author izedrby a public agency” not appotintedseiby 
those whom it regulates, the public agency must be 
expressly empowered to regulate as it does and it 
must have expressly directed its attention to the 
regulation? Of + ther condtict. Finally, regulated 
conduct is only exempted where the application of. 
the, Competition* Act to’ it’ would’ seriously “interfere 
with the primary regulatory objectives. 


subsection 4.6(1) in clause 5°’ placess4faetnew 
requirement upon federal agencies which are autho- 
rized;to regulate ‘conduct” in respect) Vof 9pricess 
condiTCions. Of Sentry,: mergers® “or output Lie 
requires them to exercise their powers to achieve 
their authorized objectives and, where alternative 
means are available, to achieve these objectives in 
the manner least restrictive of competition. Sub- 
section 4.6(2) provides that only the Competition 
Policy Advocate may appeal a decision of a regula- 
tory agency on the grounds of subsection 4°16 (1)7 If 
a case where he has intervened in the matter bore 
Suant torsection 27/1. (Sectione27 5). an! Gauss eae 
provides the Competition Policy Advocate with the 
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right to appeal decisions of federal regulatory 
agencies in matters in respect of which he has 
intervened. ) 


Clause 6: 


Section 5 of the Act is amended to provide for 
the appointment and salary of the Competition 
Policy Advocate in place of the Director of 
Investigation and Research. Subsection 5(20b0r the 
Act relating to oath of office is repealed. The 
latter is covered by the Oath of Office Act and the 
regulations under it. 


Clause 7: 


The term "other thing" is inserted by clause 
71) in subsections 10(1) and 10(2), thereby 
extending the powers of the Competition Policy 
Advocate to enter premises to examine, copy or take 
away any book, paper, record, document or other 
thing. That will make it clear that he may have 
access to things such as tapes and samples of pro- 
ducts which he may require. 


Clause 7(2) repeals subsection 10(4) dealing 
with return of documents in view of the amendment 
proposed in clause 14. It also repeals subsection 
10(5) dealing with refusal of admission to premises 


and re-enacts i1t as subsection 10(4) without sub- 
stantial amendment. 


Clause 8: 


Clause 8 lays down, for the first time, the 
procedure to be followed in dealing with claims of 
solicitor-client privilege which are made during 
the course of examination of documents on business 
premises by representatives of the Competition 
Policy Advocate. In the past, such claims have 
occasioned unnecessary difficulties in the absence 
of prescribed procedure. 
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Subsection 10.1(1) provides for the immediate 
sealing of the item at issue and its deposit with a 
Specified court official or with a persoNnewgaccepms 
able both to the Competition Policy Advocate and 
the person claiming privilege. 


Subsection 10.1(2)sprovides that® as judge. of 
theyFedernal Court or of.a’» superior.,;couGtsadin sehe 
Jurisdiction. ineswhich, the document ore~-other-anthing 
was found, sitting in camera, may decide the ques- 
tion of -_privabege- on. application of either. the 
owner or the person in whose possession the item 
was found or the Competition Policy Advocate. L£ 
no such application is made within ten days from 
the date on which the item was placed in custody, 
any judge may, on an ex parte application by or. on 
behalf of the Competition Policy Advocate, order 
the item to be delivered to the Competition Policy 
Advocate. 


Subsectaon 10.1(3) endows a. judge. with:..the 
necessary powers: to give,effect.. to; the. procedure 
prescribed: in subsection. 10.1(2). 


Section 1022s ventarely new, . dite proved ccuscan 
the: retrieval) by, the Competition. Policy Advocate om 
his representative of business data stored in a 
compuserivands For. oi1ts: iadmissibilitys? asa) evidences 
Subsection 10.2(1) requires anyone who stores busi- 
ness records) in @iicompuitter.data - bank. - tows maintada 
records of the Character of the data.mands thess means 
Of —Getraeval . SUB SCC LON sel Ouca.e, (3,8 “andi n.Gae 
empowers tne Compethuion Policy: Advocate.) anne 
INnquiny, COREeGuire: a print-out Om. .copy, lots eudn 
data, and make it admissible as evidence. A 
print-out or other copy of data supplied to the 
Competition; Policy Advocate. in response; -to,,an:.order 
by him shall be deemed, for the purposes of section 
45, to have been on the business premises. Subsec- 
Eton  20n2i(5) acempowersmy the Competition Policy 
Advocate to enter any premises where he believes 
there may be records of computer stored data which 
is relevant to an inquiry and which must be kept 
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according to subsection 10.2(1). He may require 
any person, whether on the premises or not, to 
apply or cause to be applied, the retrieval proce- 
dure. Subsection 10.2(6) empowers the Competition 
Policy Advocate to examine and copy or take away 
for further examination or copying computer  print- 
outs. Subsection 10.2(7) makes sections 10(2) to 
(4) relating to entry of premises and section 10.1 
relating to claims of privilege applicable to ei gteat= 
section. 


Clause 9: 


The new subsection 11(1) simply adds the cate- 


gory “other things" to_ books, records ‘or other 
documents that may be obtained or received by the 
Competition Policy Advocate or his author ized 


representatives. This is in conformity with the 
amendments to subsections 10(1) and 10(2). 


Clause 10: 


This clause would amend section 13, which now 
provides for the appointment of counsel to assist 
the Director or the Commission in inquiries. In 
new subsection 13(1), reference to the Commission 
is deleted consequent upon the terminations Of) “ats 
role in inquiries resulting from the repeal of 
sections 18 and 19 by clause 14. The section s41s 
also amended to provide for the Competition Policy 
Advocate's role in respect of federal regulatory 
agencies by section 27.1, in applying to the’ Board 
for interim injunctions under sectaoncs 29; in 
launching substitute actions under sections 89.1 Ay 
and in applying to the Board for orders under Part 
Iv.l1. Subsection 13(1) provides as now for the 
appointment of counsel by the Attorney General of 
Canada. 


Clause ll: 
This clause, by amending subsection 14(1), 


deletes the requirements that = an inquiry not be 
discontinued by the Competition Policy Advocate 
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without the written concurrence of the Commission 
in any case in which evidence has been brought 
before the Commission. Its deletion 1S consequent 
upon the repeal of section 18 in clause 14 pro- 
viding for the submission of Statements of Evidence 
to the Commission. 


Clause 12: 


This clause repeals the authority for’ the 
existence of the Restrictive Trade Practices 
Commission in section 16 and provides for’ the 
establishment of a new board to be known as_ the 
"Competition Board", to be appointed by the 
Governor, in<Council. Subsection 1'6(1) provides! ston 
the appointment of not more than seven or less than 
five permanent members and not more than five asso- 
Ciate members. By section 16(2) at least one of 
the permanent members must be a salaried judge 
under the Judges Act, or a barrister or advocate of 
at least ten years standing at any provincvalusiare 
By subsection 16(3), one permanent member shall be 
appointed chairman of the Board and as such he is 
its chief executive officer. 


subsections 16(4), and (5) | provide form=the 
appointment of a vice-chairman and an acting 
Chaipmanaras sini Sect ionsi16( 2.18 and (22) 08 ote © ttite 
Dpoesemrt: Acc. 


Subsection 16(6) provides that each permanent 
member holds office during good behaviour for a 
term not, exceeding. ten years’. Under subsection 
16(7) each associate member holds’. office dur ing 
good behaviour for a term not exceeding three 
years. Subsection 16(8) provides that members must 
retire; upons attaining, 70"years of age. Removal for 
cause is also provided for in subsection LEB x 
After the expiration of his appointment or upon 
SceainiInguei0nyearseoreage » i person may continue to 
act aS a Board member in respect of any matter with 
which he became involved during his term of office 
(Subsection 16(9)). Subsection 16(10) provides for 
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the reappointment of members. The appointment of 
temporary substitute members is provided for — by 
subsection 16(11) where permanent members are 
temporarily incapacitated. 


Section 16.1 complements the preceding section 
by providing for the remuneration of permanent = and 
associate members of the Board, and for expenses 
incurred by members in the performance of their 
duties and for superannuation. 


By virtue of section 16.2 three Board members, 
including at least one permanent member, constitute 
a quorum. 


Section 16.3 authorizes the Board _ to make 
rules governing the exercise of its powers, the 
performance of its duties and the regulation of its 
proceedings. 


Seationumsb+4 <promidesovithaini fie principal 
bEEice of the Board shall be in. the? “Nationa 
Capital Region; however, the Board may conduct its 
sittings at such places at it may decide. 


Section 16.5 provides that the Chairman may 
designate any three or more members of the Board, 
including at least one permanent member, to Siixtatas 
a panel. Secondly, he may designate a member to 
chair the panel. Any panel may exercise all the 
powers and perform all of the duties of the Board 
concerning any matter assdghedi? too mbmnby the 
Chairman. 


Clause 13: 


This clause would amend section 17 relating to 
oral examination of witnesses in consequence of the 
termination of the direct role of <ithee Bbardigan 
inquiries. 


aE) 


Subsection 17(1) is amended by clause 13(1) so 
that a Board member, on his own motion, may not 
call persons to be examined. As now, a Board mem- 
ber could call persons upon ex parte application of 
the Competition Policy Advocate, to be examined. 
However, the person would not be examined before a 
member of the Board as now. He would be examined 
by a Hearing Officer who was not a member of the 
Board but who was named by a member of the Board. 
The subsection also extends the power to order pro- 
duction to include things, consistent with changes 
proposed in clause 8 and elsewhere. 


Clause 13(2) amends subsection 1/(3) .fSoreithar 
Board members will no longer be permitted to com- 
mence court proceedings to enforce their own 
Orders. The power to enforce orders will be vested 
in the courts, to be exercised upon application by 
the Competition Policy Advocate. This relieves the 
Board of an executive function in inquiries by the 
Competition Policy Advocate. 


Clause 13(2) also amends Subsection § 17(4) 
relating to delivery and return of documents. As 
amended, it is extended to thangs ,) ative delivery 
must be forthwith instead of "within thintysA days, 
and the part relating to return of documents’ is 
repealed. Return of documents is dealt wlth! ain 
clause 14, 


Clause 13(3) amends subsection 1%5(7 )oossot tebhiee 
the Chairman of the Board rather than the Minister 
aS now May issue commissions to take evidence’ in 
aiOURe te. COUN tC hiys. This is consistent with the 
Board's function in subsection 17(1) as amended of 


ordering persons to appear before a hear ing 
Of ficers, 


Clause 14: 


This clause terminates the direct role of the 
Board in inquiries by the repeal of sections 18 and 
19. Those sections now Provide for the submission 
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of Statements of Evidence by the Director toepthe 
Commission, for hearings, consideration and report 
by the Commission and for publication of the Report 
by the Minister. In recent years the Director has 
depended almost entirely upon sectronmelst ofathe rece 
whereby he refers the results of inguiries into 
suspected offences to the Attorney General of 
Canada for possible legal action. With regard to 
general or research inquiries, which by virtue of 
Pection a 7@aré- embraced by section 1,;sonew=eproc]es 
dures are established by clause 37 whieh dor wie 
involve the Board. 


Gisiserdt4siproposes) a new sect ion ti 8s stosedeat 
with return of documents and things. Section 18(1) 
provides substantially as section LIA Too nows dees 
for the return of documents or copies within sixty 
days after coming into the possession of the 
Competition Policy Advocate. It Saliso.i.nepbaces 
existing subsection 10(4) which provides for return 
of seized documents or copies thereof within forty 
days. 


Subsection 18(2) is entirely new andy provides 
for the return of things other than documents which 
are delivered to the Competition Policy Advocate 
pursuant to a subsection 17(1) order or pursuant to 
section 10 of the Act. The Competition Policy 
Advocate shall return those "things" within sixty 
days of their receipt by him, unless= they; are 
required for the purpose of a prosecution or other 
proceedings before a Cour ti); Ompmkomoran application 
to the Board commenced or made ‘fwithisi thatriakime 
memos s -lf ithe thing may be required in any future 
prosecution, proceeding or application, the 
Competition Policy Advocate may return the thing to 
the person from whom it came with a direction that 
he retain: it,cunaltered, in his possession for such 
reasonable period of time as is specified in the 
direction. The amendment reguires that the person 
shall retain it as directed and shall return re 
whenever requested by the Competition Policy 
Advocate within the specified time period. 
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Clause 15: 


Subsection 20(1), which provides for represen- 
tation by counsel of persons under oral examina- 
tion, iS amended consequent upon clause _ 13(1) 
whereby persons are to be examined before a hearing 
officer instead of before a member of the Board. 


Subsection .20(2), providing: sthat y no fpensom 
Shall be excused from testifying, is amended to 
provide that he shall not be excused from producing 
other things as well as documents. 


Clause 16: 


This clause repeals section 22 dealing with 
interim"reports ‘by the Commission” >in respect: sop 
pUdtementsoofs Evidence submitted) sto) GEMsby stn 
pubector.. This is. consequent upon! “the isepeauemen 
Seeudons@l §eand w9oby «clause 1] 4. 


Glause als: 
The purpose of clause 17 is to amend the pre- 


Sen twsectiionse23 mand* 240 of NW: the .sActwiwhitehwreace 
general sections relating to administrative staff. 


mhesRobgect T"OLINthe Pséction, vemainss chhe same. 
"Competition Policy Advocate" replaces “Directory 
and "Board" replaces "Commission". In section 
24(1), provision is made for remuneration of 


hearing officers appointed under section 17 as 
amended. 


Clause 18: 


Subsection 27(1) is amended to provide that 
uml quiriestunders thesAct ~/shadily bess in private 
without exception.* The existing Subsection 


ET A A Nee 


* It should be noted that all proceedings’ before 
the Board will normally be held in pub lbes 
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provides an exception which empowers the Chairman 
Pee order ablsor=part ofSan “inguiry** that’ @ee*nhetd 
before the Commission it conducted in public. 


Subsection 27(3) is new although it is consis- 
tent with the manner in which section 27(1) has 
been interpreted by the Director. It is designed 
to provide additional assurance that evidence or 
information obtained by the Competition Policy 
Advocate shall remain confidential except for the 
purposes of this Act. It’. further provides that 
information obtained by authorized representatives 
of the Competition Policy Advocate shall not _ be 
disclosed except for the purposes of this Act and 
With “the consent: ‘of the Competition Policy 
Advocate. Subsection 40(2)(b) in clause 34 pro- 
vides a penalty for violation of subsection 27'E3 9" 


Subsection 27(4) is also new. It will provide 
the Chairman of the Board with more flexibility in 
respect of privacy or otherwise ofieviidencesorn? ane 
formation obtained in proceedings before the Board 
than is provided by subsection D722) 2°" CU4= empower. 
him to order that any portion of evidence obtained 
not be disclosed except to such persons as he 
designates. As an example of tshow Sseebion %e27 (4) 
might apply, the Board might be prepared to receive 
certain information in confidence provided the per- 
Sons to which it related could have access to Do 


Clause 18 also proposes substantial extensions 
to section 27.1 relating to representations by the 
Competition Policy Advocate to federal regulatory 
agencies. Whereas subsection 27.1(1) now autho- 
rizes the Director to make representations in 
respect of the maintenance of competition, the 
Competition Policy Advocate will *bemMtauthor Wzedrare 
intervene for the purpose of making representations 
in respect of the maintenance of competition or the 
efficient allocation and utibizavion $e VSreseurces 
as expressed in the preamble to the Act. 
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Subsection 27.1(2) is entirely new and further 
enlarges the: role:;;of the Competition Policy 
Advocate before regulatory agencies. His name 
Shall be entered on the record, he shall have 
access to all evidence or material, he may call 
witnesses and cross-examine witnesses called by 
ethers7) andshesshal bwhavelallvthe “rights@eotimmang 
party to the matter, including the right of appeal: 


Subsection 27.3 is also new. In srnrespectovog 
evidence or material to which he gains access, the 
Competition Policy Advocate must maintain the same 
degree of confidentiality as is required ™ of? Gr 
afforded by the regulatory agency. 


Subsection 27.1(4) amends the definition now 
contained in subsection 27.1(2). The word "agency" 
replaces "tribunal". The amendment makes it clear 
that the phrase "federal board, commission or 
agency" does not include the Governor in Council, 
the Treasury Board or federally appointed Judges 
while acting as such. 


Clause 19: 


Section 28 relating to reduction or removal of 
customs duties is revised quite extensively by 
clause 19. The section was not changed by the 1975 
amendments and it does not adequately reflect the 
decision making role of the Board. 


As the section now stands, the Governor in 
Council may only reduce tariffs under it if it is 
Satisfied, as a result of an inquiry under the Act 
Or a court judgment that there is a conspiracy, 
combination, agreement, arrangement, merger Or 
monopoly to promote unduly the advantage of manu- 
facturers or dealers at the expense of the public. 


AS revised, section 28 makes it speqi fies Sthat 
the Governor in Council may take into account a 
decision of the Board as well as an inquiry or 
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court judgment. Moreover, it need only be satis- 
fied that competition has been impaired by conduct 
ehachycis prohitbited by «zcthesAct.? or:miness respect sof 
which the Board may make an order. 


Gauge, locdr.epealsrsect10ni 29) 0f qthermAct,. res 
lating to powers of the Federal Court where patents 
are used to restrain trade. Instead, provision is 
made in clause 26 by proposed section 31.74 to em- 
power the Board to issue remedial orders in respect 
of the anti-competitive exercise of intellectual 
and industrial property rights. 


Clause 19 proposes an entirely new section 29 
to provide for the issuance of interim injunctions 
by the Board. Such an injunction may be issued by 
the Board pending the commencement or completion of 
Part IV.1 proceedings where it finds that there is 
a prima facie case indicating that the party sought 
to be restrained has engaged, is about to engage, 
or is likely to engage in conduct which may be 
remedied by an order of the Board. In granting an 
injunction the Board must find thaitt..ser ious.) anjguny 
to the business of another person is threatened by 
the behaviour or intended behaviour of the person 
who will be restrained. 


Subsection 29(2) requires that forty-eight 
hours notice be given to each party affected by the 
application for an injunction. « However, subsection 
29(3) permits the Board to hear an application for 
an injunction ex parte if the Board is satisfied 
that subsection 29(2) cannot reasonably be complied 
with and that the situation is sufficiently urgent 
that it would be against the public interest to 
enforce the notice requirements. However, an in- 
junction granted by the Board pursuant to _ subsec-— 
tion 29(3) may only be in effect for a maximum of 
ten days. 


Under subsection 29(4), the Board is empowered 
to impose such terms as are necessary and suffi- 
cient to meet the circumstances of the case. The 
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injunction, with the exception of those granted 
pursuant to an ex parte application, is in effect 
for Such avyperiod Of ‘time?.as 1s specified: Bby tathe 
Board: 


Subsection 29(5) complements the above sec- 
tions by enabling the Board, on proper application, 
to continue:‘the injunction with or’ without Omodifie& 
Cation, OL. Cowrevoke: 1t% 


Subsection 29(6) prescribes that when the 
Competition Policy Advocate has obtained an injunc- 
tion under this section he is required to expedite 
the commencement or completion of Part IV.1_ pro- 
eeedings relating ‘to the*conduct that! precipitated 
the angjunct ions 


Clause 20: 


This clause amends section 29.1 providing for 
interim injunctions by a court. The amendments to 
subsectivon’ 29.1(1) do not alter ‘the thrust DPorsarehe 
provision but modify the requirements which must be 
metsby ether applicants, ‘Only a prima faciesicasenmuce 
be made. Also, the requirement in subsection 
29.1(1)(b) that the injury to competition to a per- 
Son cannot be remedied by any other section of the 
Act is repealed. Int Hits” place ds! @proposedima 
requirement that "serious injury to competition or 
tows the “business of *vanother } person! ais thereby 
threatened” .) “Finally, section 29.1(7)° relatangt ) te 
punishment for disobedience is repealed in  conse- 
quence of isubclauser36 (2:)% These amendments’ are 
consistent with proposed section 29 relating: —to 
interim injunctions by the Board. 


Clause 21: 


This clause proposes a number of amendments to 
Subsection 30(1) which provides for the issuance of 
prohibition orders by a court where a person has 
been convicted of an offence under Party. 
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Subsection 30(1)(b) is amended to vest author- 
ity in the Federal Court of Canada as well as a 
superior court of a province to correspond with the 
jurisdiction of that Court insect ion» 30(1) (aja that 
derives from section 46 of the Act. Also, in addi- 
tion to prohibiting continuation or repetition of 
an offence, a court may prohibit a_ like offence. 
Finally, in respect of a monopoly “OLEeNGe pan Eueees 
proposed that, in addition to ordering dissolution, 
a court be empowered to direct reduction of io ithe 
degree of monopoly or partial divestiture. All 
reference to mergers is repealed since an anti-com- 
petitive merger will no longer be a criminal 
offence. 


Subsection 30(2) is new. It empowers a court, 
with the consent of the Attorney General concerned 
and the accused, to dismiss a prosecution under 
Part V and issue a prohibition order. Tht. icouda 
apply to situations where a prolonged trial was 
neither in the interests of the publake orysaie 
accused. 


Existing subsection 30(2) becomes subsection 
30(3) and is amended to conform to the amendments 
proposed in subsection 30(1). 


Subsection 30(3) becomes subsection 30(4) and 
is amended to clarify the right of appeal where an 
order is made by a court of criminal jurisdiction. 
A new subsection 30(5) is introduced in relation to 
new subsection 30(4). Subsection 30(4) becomes 
subsection 30(6) with consequential amendments. 
Subsection 30(5) becomes subsection 30(7) with 
technical amendments. 


Subsection 30(6) 1s repealed in consequence of 
subclause 36(2). Subsection 30(7) becomes subsec-— 
tion 30(8) with consequential amendments. 


Subsection 30(8) is repealed because iti itne 
spent. 
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Clause 22: 


subsection, 31(2) of » the » present Act is 
repealed by clause 22. Penalty provisions are 
re-enacted by: clause 86, ‘as section :46.a0a 


Clause 23: 


Clause 23 amends the present section 31.1 
which provides a civil damages remedy to. private 
persons. Subsection 31.1(1) is amended to make it 
consistent with Part V.1 in clause 33 whereby costs 
Ofeanchass or substitute action are; not ordinarily 
recoverable. 


Ssubseotiwony 31211 ( Lad); is: newi8f Inol preingate ace 
tions, the courts may grant other forms of relief, 
such as injunctions in lieu of or in addition to 
awarding damages. FOLENS: (Of such alternative 
relief, generally available at civil lawl, vy Willa 
apply to private actions brought under the Competi- 
GlongAct., “Subsection 3%.1(1 22) requires that * the 
Competition Policy Advocate receive notice of these 
proceedings. 


SUDSeECEION 3157 02) epdiacecsiq stronger onus on a. 
defendant. The court record in any case where a 
person was convicted for an offence under Part V, 
or for failure to comply with an order of the Board 
is proof in a private action that the defendant had 
engaged in the’ prohibited conduct, unless’ proof 
rather than evidence to the contrary iS submitted. 
Also, the subsection is amended to apply witotsrclags 
Or substitute actions. 


Clause 24: 


This clause amends section 3 1...6)(2\)aib jae uantaenwo 
Significant respects. HinSt orinste adi pot applying 
only to agreements entered into Outside Canada, it 
will apply to agreements wherever entered into. 
second, whereas the present section requires’ the 
Board to find that the agreement would have been in 
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violation of section 32 if entered into in Canada, 
i.e., that it would unduly lessen competition, the 
test in the amended section will be an adverse 
effect effect on competition, on prices, on quan- 
tity or quality of production, or on distribution 
of a product, or on conditions of entry. 


Subsection 31.6(3) is new. It simply confirms 
that the section, as now, does not apply to agree- 
ments among affiliated companies. 


Clause 25: 


Clause 25 proposes new section 31.61. It will 
be a reviewable practice for a corporation carrying 
on business in Canada to implement an agreement or 
arrangement with, or instruction from, a foreign 
affiliate to substantially restrict imports or 
exports in order to protect price levels in Canada 
or abroad. In such circumstances, the Board, upon 
application by the Competition Policy Advocate and 
after affording parties an opportunity to be heard 
may prohibit implementation of the arrangement. 
However, it may not make an order if at <tse@satice 
fied that the corporation does not account FOrev 25 
per cent or more of production or supply in Canada. 


Clause 26: 


This clause expands the quasi-judicial role of 
the Board by empowering it to review instances 
brought before it of merger, monopoly, joint mono- 
polization, anti-competitive use of patents, inter- 
locking managements, specialization agreements and 
price differentiation, and, after affording the 
parties an opportunity to be heard, storiyissie 
remedial orders or, in the case of specialization 


agreements, orders of approval. 


saaiivon (as ba7ais prov idesiotfor the review of 
mergers. 
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Subsection 31.71(1) defines a merger in lan- 
guage which is very similar to the first ‘part 40m 
the present definition in section 2. However, the 
new definition makes it clear that establishment as 
well as acquisition of an interest in another per- 
son's business is covered. Also, amalgamation is 
Specwitcally included. 


Subsection 31.71(2) defines the application of 
the section as being to a merger that lessens or is 
likely to lessen, substantially, actual or poten- 
tial competition. In the case of a horizontal 
merger the section makes such a merger reviewable 
only if the merged parties and their affiliates 
will control more than » twenty. per - ‘cent! of ethe 
market. Affiliates are defined in Subsection 
Sie EG 2)% 


Subsection 31.71(3) empowers the Board, upon 
application by the Competition Policy Advocate and 
after affording the parties an opportunity to’ be 
heard, to dissolve a merger to which the section 
app bres on dinect that itemot proceed. 


Subsection 31.71(4) specifies the factors to 
be considered by the Board in assessing the likely. 
effect of a merger upon competition. Irrespective 
OR eics findings inv that: regard, however, subsection 
a(S) = prohibpts sthe Board / from dissolving or 
disallowing a merger where it is satisfied by the 
parties that it will bring substantial gains in 
efficiency not reasonably attainable by other 
means. 


BUR Secrions 131i ral G)snand = (7s) empower the Board 
to approve a merger conditional upon reductions in 
trade barriers or some other act irreversible by 
the parties to the merger. Where a Virtual mono- 
poly would result from a merger, the Board must 
attach such a condition of its approval where such 
condition would prevent the merger from lessening 
competition substantially; otherwise, it must pro- 
hibit the merger. Clause 42 Proposes an amendment 
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to the Customs Tariff empowering the Governor in 
Council, on the recommendation of the Minister of 
Finance, to act in response to such conditional 
orders by the Board when tariff reductions”) are 
involved. 


Subsection 31.71(8) provides that in reviewing 
the effects of a merger upon competition, the Board 
is not to exclude from consideration any evidence 
by reason only that such evidence is evidence of an 
offence under the Act or of conduct which ie). re= 
yiewable under another provision of Part IV. There 
have been occasions when such evidence has been 
excluded from consideration by the courte. 


Subsection 31.71(9) requires that the Foreign 
Investment Review Agency supply cepieseaof os vabh 
merger notifications to the Competition Policy 
Advocate which it receives under the Foreign 
Investment Review Act. Subsection SET IGbevaspeci— 
ficably authorizes the Competition Policy Advocate 
to inquire into any such merger if he believes it 
provides grounds for an order of prohibition by the 
Board. Subsection 31.71(11) makes it clear« that 
nothing done under the Foreign Investment Review 
Act is to determine any matter under the Competi- 
Tion-Actfpcrand. decisions made‘ under :sthes Foreign 
Investment Review Act are inadmissable in pro- 
ceedings under the Competition Act. 


Subsections 31.71(12) and (13) define affili- 
ated corporations and partnerships for purposes of 
subsection 31.71(2) which defines mergers to which 
the section applies. 


Section 31.72 provides a Cini procedure 
whereby the Board, upon application by the Competi- 
tion Policy Advocate and after affording the 
parties an opportunity to be heard, may issue 
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* For example, in R. V- Canadian Breweries Ltd., 
supra. 
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remedial orders in respect of monopolies as defined 
in the section." It °is*based“on the view®othat *fthe 
flexibility of * civil procedures “! is» “required skta 
restrain monopolization whenever possible without 
the sacrifice of efficiency. A criminal offence of 
monopoly with substantially the same thrust as 
existing section 33 would be retained by clause 30 
aS a deterrent to extreme instances of monopoly 
abuse. 


Subsection 31.72(1) defines monopoly essen- 
tially as substantial control in any area of Canada 
by one person or affiliated persons. The defini- 
tion has the effect of excluding shared, or yJOINntF 
monopoly#which®is dealt with in “'secttion “S31. ton 
subsection#3l.72(05) makes (it cléar that >4ailemarkee 
Share less than 50 per cent may constitute "sub- 
stantial icontrol™: 


Subsection 31.72(2) sets out in considerable 
detail the kinds of conduct which qualify Yieroka 
remedial order by the Board. A person must have 
Sought or be seeking to create or entrench a mono- 
poly or to extend monopoly power into another 
market by specified forms of behaviour. The sub- 
Section also specifies the kinds of remedial orders 
which the Board may issue, and these inchudey asic ka 
last resort, dissolution of the monopoly. 


subsection 31°272(3) prohibits’ the usel off the 
Section concurrent with joint monopolization  pro- 
ceedings under proposed section 31.73 or with a 
criminal monopoly inquiry under section 3h 


Finally, ‘subsection 31).72( 4) Sprohn batts Meene 
Board from making an order on the sole basis of 
behaviour that has, or is likely to have the effect 
of restricting entry into a market, or foreclosing 
a competitor's sources of Supply or outlets, where 
the party against whom the order is sought satis- 
Flies the Board that ‘such effect Solely reflects 


Superior efficiency or Superior economic perfor- 
mance, 
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Section 31.73 deals with joint monopolization 
in a manner which is very Similar to the treatment 
of monopolization in Section 31.72, but with cer- 
tain significant differences. Subsection 31.73(1) 
defines joint monopolization. As in the case of 
monopoly, substantial control of a market is re- 
guired, but by a small number of persons not all of 
whom are affiliated. Moreover, the persons must 
achieve the substantial control by adopting closely 
parallel policies or closely matching conduct 
having the exclusionary effects on competition 
which are specified in the subsection. The speci- 
fied effects on competition are substantially the 
Same as those in subsection 31.72(2) relating to 
monopolization. The meaning to be attached to 
joint monopolization is further clarified by sub- 
Section 31.73(3); it may exist even though the 
parallel policies or matching conduct is based on 
nothing more than a mutual recognition of o-intter> 
dependence without any agreement or arrangement. 


Subsection 31.73(4) prohibits the Competition 
Policy Advocate from initiating action under’ the 
civil or criminal monopoly sections while pro- 
ceedings under the joint monopolization section are 
under way on the same facts. 


Subsection 31.73(2) prescribes the remedies 
which are available to the Board where, upon appli- 
cation by the Competition Policy Advocate and after 
affording the parties an opportunity to be heard, 
it finds joint monopolization. The remedies are 
substantially the same as in monopoly proceedings. 
In joint monopoly proceedings, the Board may prohi- 
bit policies as well as conduct, which is  consis- 
tent with the definition of joint monopolization. 
Also, unlike in the case of monopoly, the Board's 
power "to dissolve the monopoly" would not normally 
involve divestiture. 


Subsection 31.74, orders in respect of 
patents, etCa+i wis proposed with the consequent 
repeal of section 29 by clause 19. The thrust of 
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the section is to make it a reviewable practice for 
a person to exploit his possession of rights in a 
patent, trade mark, copyright or industrial design 
in a manner which goes beyond the rights themselves 
and which affects competition adversely. For 
example, the Competition Policy Advocate might 
apply to the Board for a remedial order in respect 
of a licensing agreement containing territorial 
restrictions,)-“grant-back’ provisions, ‘or cross- 
licensing arrangements which are not’ expressly 
authorized in the patent grant, where such arrange- 
ments adversely affected competition. The Board, 
aftery abiording “the =partie’s an’ iopportun ey Storr 
heard, could issue specified kinds of remedial 
orders; fall® relating | ‘to’**the > use. “ot -fcontintang 
ownership of the rights. The Board would not have 
the power, which the Federal Court now has under 
section 29 in respect of patents and trade marks, 
tosdirect- “that “such: other ‘things’ be?" done stor 
omitted as the court may deem necessary to prevent 
any such use." Subsection 31.742) ‘spectiiesas thas 
no order’ shall be’ made which is. at variance ‘with 
any of Canada's international undertakings re- 
Specting patents, trade marks, copyrights or indus- 
trial designs. 


section 3175 (11) ) provides for ytheabproenitpntian 
by the Board of interlocking management which 
results in substantial lessening of competition in 
Production” or*supply,ofe! alproduct = orus ther@tores 
closing) to “compebleors=® of YWourcesh Loft suppl y? +-ox 


Sales outlets. Interlocking management exists 
where a director—or officer of onev corporations acum 
director or officer of another corporation. The 


Boards amay. only act* upon -“appldcation by the 
Competition Policy Advocate and after affording the 
parties an opportunity to be heard. Subsection 
31.75(2) provides that the action does not apply in 
respect of affiliated companies. “Directors? and 
"officer" are defined in subsection 3 isc se 


, section 31.76, in conjunction with section 4.4 
in clause 5, exempts Specialization agreements 
which have been approved by the Board from section 
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B2 relating to conspiracies and section 31.4 as it 
applies to exclusive dealing, for the period during 
which the Board's approval is in effect. 


Subsection 31.76(1) defines a specialization 
agreement essentially as one in which some or all 
the firms in an industry agree individually to dis- 
Bont inve! production ofan varticle, and mithes agree 
ment may include arrangements for the firms to. buy 
the subject articles exclusively from one another. 
Meother“words; the definition embraces ian \~agree= 
ment in which the firms of an industry seek _ to 
increase their efficiency by each specializing = on 
longer runs of a narrower range of products. 


Subsection 31.76(2) provides that the applica- 
tion for approval be made to the Board by a party 
to the proposed agreement, and that the Competition 
Policy Advocate have an opportunity to be heard. 
Subject to certain conditions outlined below, the 
Board may approve the agreement for a period up to 
five years where it finds that substantial gains in 
efficiency not attainable by less restrictive means 
will result, and that no attempts have been inade to 
coerce anyone into the agreement. 


Conditional allowances by the Board are pro- 
Pided bforiiinssubsectionse 31.76(3 pasand sm4 hs The 
Board may attach specified conditions >to its 
approval where they would prevent adverse effects 
on competition. The conditions would be reductions 
in trade barriers or some other act irreversible by 
the parties. Tariffs may be reduced in stageS over 
a period of up to ten years, in. & whitch theaseamene 
agreement may be approved for a similar period. 
Subsection 31.76(4) prohibits the Board from 
approving an agreement which would completely eli- 
minate competition except on conditions similar to 
those in subsection 31.76(3). Decisions respecting 
tariffs would remain the responsibility of the 
Minister of Finance and the Governor in’ ‘Council. 
Enabling legislation is proposed in clause 42. 
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Subsection 31.76(5) provides for review and 
cancellation of specialization agreements by the 
Board, for reasons ‘specified in “the scsubsectiiong 
upon application by the Competition Policy Advocate 
and after affording the parties an opportunity to 
be heard. 


The parties to the agreement may apply to’ the 
Board for an order to modify the agreement (subsec-— 
tion 31676 66:))) for to “extend «it =to a ? ‘totabyeper tog 
of five years where it was originally approved _ for 
less (Subsection 31.76(7)). 


Subsection 31.76(8) requires that a register 
of specialization agreements and modifications be 
kept at the principal office of the Board. 


Section 31.77, which deals with "price differ- 
entiation", would supplement the existing criminal 
offence of price discrimination in section 34(1)(a) 
aS amended by clause 30. The latter section deals 
with sales in like quantities to purchasers in com- 
petition with one another. Section 31.77 deals with 
sales in unlike quantities to such purchasers. 


The purpose of the section is to provide an 
avenue of recourse for businessmen, particularly 
those of small and medium size, who are in diffi- 
culty ‘because of unjustifiably large discounts 
which their larger rivals exact from suppliers. The 
section seeks to meet that need while still leaving 
Suppliers at liberty to pass along to buyers the 
Savings which are associated with large accounts. 


Subsectiion'+31277 (+) provides that /-theteBoardar 
upon application by the Competition Policy Advocate 
and after affording the parties an opportunity to 
be heard, may prohibit price differentiation under 
specified circumstances. The supplier must be sup- 
plying customers in competition with one another at 
different prices based on different quantities pur- 
chased. It must be a practice. The supplier must 
be a major supplier or else be one of the suppliers 
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in a market where the practice is widespread. The 
practice must impede substantially the expansion of 
an efficient firm which would otherwise be a strong 
competitor. 


Subsectaonas 1.79 7X 2)4 provides ins seftects) Ehaty, 
even if the foregoing conditions are met, the Board 
hove st ildeinotsissue-an.order, ifsit,is satisiiedayby 
the supplier that the practice is based upon "a 
reasonable assessment of the difference in the 
actual or anticipated cost of supplying customers 
in different quantities and under different terms 
and conditions of delivery." 


The two concluding sections of clause 26 pro- 
pose, tadditdonal «provisions: sanz! respect of «pro- 
ceedings before the Board under Part IV.1l of the 
Act. Anvil persons - dikelhyim-to be substantially 
aecGectedsmay.sbe»»aftforded,,an opportundityareto be 
heard, and the Attorney General of a province may 
intervene on behalf of the province (section 
fe. 78). Andi the,Board,shall, make eatssgorders in 
terms which interfere to the least possible extent 
with the rights of persons affected (section 
Bele) 92%. 


Clause 2/7: 


Section 31.8, a procedural section is amended 
by the addition of subsectsonsac Hilide) a? & (62a: geane 
(1.3), to guard against undue formaliityve+ O£4,PEOs 
ceedings before the Board while still ensuring 
Pan nae eee Waddie: thenBoardads apCourteofsRecondimby 
virtue of existing subsection 31.8(1), the amend- 
PEniecamnakcs cleareuthatnat. isn notisgtoimbese bound by 
legal or technical rules of evidence. All hearings 
shall be dealt with as informally and expeditiously 
as circumstances and considerations of fairness 
permit. Evidence which is inadmissible in a court 
because of any privilege is not admissible before 
the Board. Subsection 31.8(1.3) provides that the 
Board may give reasons for its decisions and shall 
do so if requested by a party to the proceedings. 
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Section 91.91 is entirely new. The Competition 
Policy Advocate, before he may apply to the _ Board 
FOr’ an ordér under: Part IV.1,-must first*make~an "em 
parte application to a member. of the \/ Board waa 
Satusty him that a prima’ facie casevvexises. The 
decision of the member 1s final. The Board, On an 
applacataon-=f£or-an order tnder?Part” lv. land==arcem 
affording the parties’ an®opportunity’ to? ?be**heardy 
may permit any amendment or variation of the 
application*that* it ‘considers ‘to “be*reasonabter 
including any amendment of the remedies applied 
for. Also, an order of the Board is not reviewable 
by a court on the ground that*> it» does” ‘not* “conform 
with the order that was considered by a member of 
the Board on application under this section. 


Clause 28: 


Subsection 32(4), which now exempts agreements 
relating only to exports from prosecution under 
section 32(1) is expanded by the addition of three 
other exemptions, all relating to dealings abroad. 
Subsections 32(4)(b) and (c) exempt agreements on 
deposits and loans made outside Canada. Such 
agreements, when entered into by banks, are now 
permitted*by section 2102.12)" of the BBanke@eacte 
which would be repealed by clause 40. Subsection 
32(4)(d) which would exempt services performed and 
paid for outside Canada, would clarify the applica- 
tion Of "the export exemption to “such” ~SsServices= “as 
engineering. 


Subsection 32(5) is changed in two substantive 
respects v"- New. Subsectilon- 32(59ay"would? havelothe 
effect of withdrawing the export exemption where it 
was contrary to any international agreement on com- 
petition matters to which Canada became a party. 
Subsection 47.1(1) in clause 37 would authorize the 
Government to enter into such agreements. 


Subsection 32(5)(e) would replace existing 
subsect ion 32(5)(a) and would remove from the 
exemption agreements leading to a reduction in the 
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value, instead of volume aS now. provided, of 
exports. This will have the effect of broadening 
the export exemption. 


Subsection #3265..1)% along) with subsection 
32(5)(e) referred to above, iS intended to meet 
complaints that some businessmen hesitate to. enter 
export agreements for fear that such agreements 
might have sufficient domestic effects to consti- 
a Suan TvOdatulons OL: section 32(1)4 —The -basts “*fer 
their concern is subsection 32(5)(d) which removes 
the exemption where the export agreement lessens 
competition unduly in the domestic market. To meet 
Bas Goncerny,. subsection! 93215 -1 )*\ would make fit 
clear that an export agreement is not a _ violation 
"only because it has an adverse effect on prices in 
the domestic market, if such effect is unintended 
and is ancillary to the» primary objectives of the 
agreement or arrangement." 


Clause 29: 


Subsection 32.1 in clause 29 is entirely new. 
Its purpose is to deal more effectively W Che ftp 
vate international cartels than is possible under 
section 32(1). It would be an offence under sub- 
orion Ss 3.2.0 (a)? and*? (2° Lor persons carrying on 
business in Canada to enter conspiracies with 
persons carrying on business outside Canada to re- 
strict imports or exports or otherwise to adversely 
affect competition in Canada. Subsection = e2.2 (3) 
exempts arrangements specifically authorized by an 
Act of Parliament and those _ between affiliates. 
Subsection 32.1(4) provides a defence where’ the 
persons satisfy the Court that they do not account 
for fifty per cent or more of Canadian production 
or supply. There is no requirement as in section 
32(1) to prove undue lessening of competition in 
order to obtain a conviction. 


Subsection 32.11(1) re-enacts existing subsec-— 
tion 32.1(1) with some amendments. Whereas the 
existing subsection relates only to conspiracies 
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entered into outside Canada, the amended version 
relates to conspiracies wherever entered into. The 
amendment is similar to one of those proposed _ for 
existangesubsection 31.6(1),(b). by clauseg2o: 


Clause 30: 


Existing, section 33. prohibiting, ,. mergers ~,an@ 
monopolies is repealed and is replaced by a new 
section 33 which prohibits illegal monopolies. The 
monopoly offence is amended considerably in, ..\ifotm 
bute. onlyiamarginally-prins substance. Subsections 
33.(l)s, (2)- ands (3) define..an illegal). monopoly: sam 
substantially the same way that monopoly is _ now 
Gefuned sin sections: ... Subsect 10nv3.3(.4)5: eugeateqierag 
offence of illegal monopoly, as compared with the 
present offence of monopoly, to conform with the 
changed style of definition. Operation of a mono- 
poly to the detriment of ‘the, publicy..wild j,contanug 
to be an offence, but the words "by any means" are 
added. Subsection 32(5) is new and is intended _ to 
make it clear that the courts are not to exclude 
evidence only because it is evidence of another 
offence under the Act or of a reviewable matter 
under Part 2Vual. =\Finally-,/-subsection: 32 (63) ,jprohag 
bits commencement of proceedings under the section 
where proceedings on the same facts are under way 
under the civil provisions respecting monopoliza- 
tion ,or joint monopolization,in clause;26. 


Section, 34(1)(a) which. prohibits: price, discrama 
mination would be re-enacted in slightly amended 
form. Tt.,is «made .clear. ‘that ,»the .prohtbitioenr 
applies to an offer for sale as well as to a_ sale. 
Instead of discrimination between "competitors of a 
purchaser”, the,section will refer, to discrimina=- 
tion by the supplier "between any of his customers 
who,..are; in competition, with each. other.-for ,ai shane 
of the patronage of the same ultimate customers". 
Also, the wording has been altered to make it clear 
thatethemwsubsect lonwappleesi [stoi . buyingieugroups. sa 
well sa4s),totind ividuads buyers.»=Subsect lon3 4:62 )4oee 
definitionssection,! «picks. up: -Languagess whaichsa sie 
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deleted from subsection 34(1)(a) and alters it 
Bdightly. “It carries forward the ‘application ‘of 
mie “sect ion “to: an Joffer ° for *sale “and “‘to’ buying 
groups. Also, it» adds the stipulation that to’ be 
an offence, the discrimination must be between cus- 
tomers to whom sales are made under substantially 
the same terms and conditions of delivery. Some 
businessmen have pointed out that differences’ in 
prices are sometimes justified by the fact that one 
customer has receiving or other facilities which 
permit delivery at substantially lower cost than to 
another customer. 


Subsection 34(1)(c), which deals with  preda- 


tory pricing, is also amended slightly. Whereas 
the existing section refers to prices "unreasonably 
low", the new section refers to prices "abnormally 


low", and deletes the reference to "eliminating a 
competitor", leaving what is considered to be the 
proper test, namely the likely impact on competi- 
©ion. 


Clause 31: 


This clause adds a new defence against a 
charge of sale above advertised price under 
existing section 37.l. Subsectaon£37. 13 (aj ais 
added to exempt a sale by a person not in the busi- 
ness of selling the product at issue. Representa- 
tions have been received that an individual 
offering something for sale by such means aS a 
classified newspaper advertisement might unwit- 
tingly violate the existing section, and that was 
certainly not the intention. 


Clause 32: 


The new section 38.1 creates an indictable 
offence relating to systematic delivered pricing. 
No supplier shall refuse to sell and deliver to a 
customer at a locality where he makes delivery to 
any other customers, on the same terms as would be 
available to the first customer if he were located 
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at: thati+ point. Subsections 384-(2))"" prom bres: a 
supplier from refusing to deal with a new customer 
by reason only that the customer insists on taking 
delivery at the same point .of ~supply ~as\ another 
customer. It is to be emphasized that the section 
does not outlaw delivered pricing. Rather, it 
seeks to strengthen the bargaining power of buyers 
who may be faced with a rigid industry-wide system 
of freight absorption coupled with identical © de= 
livered prices from all suppliers to any particular 
location. The section would enable a buyer to take 
delivery at a regular delivery point other’ than 
where he was located and to pay the same price as 
if he were located at that point. He could _ then 
make his own transport arrangements from there. It 
is believed that such an option would in some cir- 
cumstances offer savings to the buyer and would 
tend to undermine overly rigid pricing systems. 


Clause 33: 


This clause adds to the Competition Act a new 
Part V.1 which establishes a class action procedure 
for bringing private actions for ‘damages’ "and" fon 
other relief resulting from conduct contrary to 
Part V or the failure of any person to comply with 
an order of the Board or a court under this Act. 


Subsection 39.1 defines "class", "class 
acthiong fand "Court "<2" The.» Pederal «Cotrteyme!] Treva 
Davision widl. initially be.» the: onlyis'court4A? wren 
Jurisdiction to hear class actions. Subjiect. ate 
subsection 39.23, any)superior: court! imay! obey pros 
claimed to have concurrent jurisdiction. 


Subsection 39.11(1) permits one or more class 
representatives to commence court proceedings on 
Dehal hyo fyalleother persons? isimilariys:s ubuatear= tou 
damages and/or other forms of relief available 
under section 31.1. 
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SubSection ©39i11¢2) incorporatesSssinto- this 
section the provisions relating to evidence of 
prior proceedings (subsection 31.1(2)) and time 
period limitations (subsection 31.1(4)) which are 
applicable to damage actions under section 3l.l. 


Subsection 39.12(1) requires the class’ repre- 
sentative to apply to the Court for an order’ that 
the proceedings be maintained as a class_ action. 
Notice must be given to the person or _ persons 
against whom any remedy is sought, to the Competi- 
tion Policy Advocate and, if the Court so _orders, 
to other members of the class. 


Subsection 39.12(2) lays down the conditions 
under which the Court shall order proceedings to be 
Maintained aS a class action. The members of the 
class must be numerous, there must be common ques- 
tions of law or fact, the interests of the class 
must be fairly and adequately represented, and a 
prima facie case must be made. Finally, the Court 
must find that a class action is® Superior; to any 
other method for the fair and efficient determina- 
tion of the issues. 


Subsection 39.12(3) sets out the criteria 
Shich the #Court: omust: considers in determining 
whether a class action is the superior method. One 
is whether common questions of law or fact pre- 
dominate over questions only affecting individual 
members. The other is whether the class includes a 
sufficient number who are likely to have suffered a 
significant quantum of loss or damage to warrant 
the cost of administering relief. 


Subsection 39.12(4) directs the Court not _to 
refuse a class action on any of the _ following 
grounds: 


- the relief claimed is damages; 

-~ the compensation must be calculated on an 
individual rather than on a class basis; and 

—~ the damage arose from Separate transactions. 
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Subsection 39.12(5) specifies Matters which 
shallebesineluded in-anlorderrthat proceedings be 
maintained as a class action. Subsection 39.12(6) 
requires a Court to state reasons for jc ordering) 7as 
refusing to order a class action. Subsection 
39.12(7) simply makes it clear that proceedings can 
only be maintained as a class action »if }/sosdorderes 
pursuant to the section. Subsection 39.12(8) prose 
vides that such an order is a final judgment of the 
Gour t% 


Section 39.13 specifies the nature oft ao” judge 
ment in a class action where the Court makes a 
finding against the defendant. The Court shale 
give judgment for each member of the class for whom 
a claim of loss or damage has been made. Ad-so;,=si% 
may grant any other remedy or relief, appldeds) £0m 
by injunction or otherwise, withins, itse authoratys 
Compensation to each member of the class maybe 
determined by the Court, or in accordance with 
regulations issued under this part ofs> thess Acti a= 
the: Gourtrso.,orders. 


Subsection 39.14(1) provides: for: -“substituee 
actions" by the Competition Policy Advocate. That 
official may commence a= substitute action in 
respect of the class where the Court has refused to 
grant an order on the grounds only »:that = aisclasa 
action would not be the superior method of adjudi- 
cation because the class is unmanageable, based on 
craterial set: out an? 39.12(3) (b) ..sArcase involving 
a very large class of persons who individually 
suffered very small losses may fit the requirements 
for a SuDSta cute, aciions 


Subsection 39.14(2) sets time limits on the 
commencement of such actions which are similar to 
those for class actions under subsection 39.11(2) 
and damage actions under section 31.1. However, 
the Competition Policy Advocate may commence = an 
action =within: ‘sixes months: iof a refusalwof aizcourt t¢ 
order a class action even if that extends the time 


alias the two years provided in subsection 
rt Ar hae 
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Subsection 39.15(1) provides for the relief of 
the class where the Court makes a finding against 
the person against whom the substitute action was 
commenced, unless that person has been convicted of 
an offence under the Act on substantially the same 
Bacts. / SubSection 39./15(¢a) states ¢*that4.1f£ the 
Court can determine the minimum damages to the 
class as a whole and they are substantial, the 
Court shall award damages in that amount to the 
Competition Policy Advocate. Subsection 39.15(1) 
(b) enables the Court to grant any other appro- 
Briate,reliefa;that: is: within ‘cits »sauthor ity» «te 
grant. 


Pursuant to subsection 39.15(2) any amount 
awarded as damages to the Competition Policy 
Advocate in a substitute action must be paid _ into 
the Consolidated Revenue Fund. 


Section.39.16 provides .that’' the,,Court may 
order that notice be directed to class members 
advising them of the proceedings for a class or 
substitute action which have been commenced on 
their behalf, and of their right to exclude them- 
selves from the proceedings before a specified 
date. 


Subsection 39.17(1) pertains to the exclusion 
bf members of the class from class or substitute 
actions. A class member will be excluded if he so 
informs the Court pursuant to an order under sec- 
tion 39.12 or notice under section 39.16 before the 
specified date. In a Substitute action, if no 
notice has been given under section 39.16, a class 
member may notify the Court of hiss. desires fto,-be 
excluded from the class at any time before judgment 
is given. The rights of a person SO excluded are 
not affected by the results of the class action. 


Under subsection 39.17(2), the defendant in a 
class action or substitute action brought under the 
Competition Act may apply to the Court to exclude 
any member of the class who has started proceedings 
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for the same cause in any other court. This sub= 
section protects the defendant from the double 
recovery of damages by individual litigants who are 
also members of the class. 


Section 39.18 provides that the Judgment In’: ¢a 
6lass taction#or » substitute action / 71s final and 
binds the defendant and all members of the. -chass; 
except those members who were excluded from the 
class. Judgment is final except to the extent that 
it leaves the determination of compensation or 
other issues to subsequent proceedings. 


Section 39.19 requires that the Court must 
approve any proposed withdrawal or compromiuse of “a 
class action. 


A new cost rule is introduced in subsection 
39.2(1). It is designed to overcome the financiam 
disincentive to litigation that the current rules 
present. Generally, no costs will .be awarded to 
G@itherwparty in| aeWGlass Son Ysubstituce actiong 
including an appeal. Exception to this rule has 
been made, in that costs may be awarded: 


a) On. an application to the Court . for Jan fogaas 
that the action be maintained as a class 
action; 

b) on a settlement of any matter mentioned in 


subsection 39.22(1)(d) which provides for the 
issuance of regulations prescribing procedures 
to be followed in settling questions of law or 
fact that relate to individual members -of a 
class, of the rights7’of such vmemberssmandgmes 
any relief to which they «are» entatled,;juwheg 
judgment is given for members of the class. 


oi Onean Ioterlocutory, mot ion. 
d) on proceedings based on substantially the same 


facts on which the defendant was convicted of 
an offence against the Act. 
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If a class action is successful, subsection 
39.2(2) provides that reasonable solicitor and 
Blient costs constitute a first charge on a pro 
rata basis on the compensation awarded to each 
class member. 


Section 39.21 provides that when judgment has 
been given for the class members and the judgment 
has not determined all questions of law and fact, 
or the amount of damages to be awarded, but leaves 
these matters to be determined in subsequent pro- 
ceedings, class members and defendants willSvhave 
Saeirsame) rights of - discovery © as in an » ordinary 
civil action, costs will follow the event, and _ the 
defendant will have the right to pay money into 
Court as has the defendant in an ordinary civil 
action. 


Section 39.22 provides that the Governor in 
Council may make regulations in respect of speci- 
fied matters and generally to carry out the pur- 
poses of Part V.l. 


Regulations shall be published in the Canada 
Gazette. Interested persons shall have’ the right 
to make representations. A_ regulation previously 
published as a proposal, whether in the same or 
amended form, does not have to _ be published a 
Second ‘time (39.22(3)). 


Subsection 39.22(4) empowers the judges of the 
Court to make rules and orders respecting class 
actions that are not inconsistent with this part. 


Section 39.23 enables the Governor in Council 
to issue a proclamation vesting in the superior 
courts of original jurisdiction concurrent Juries 
Hiction with the Federal Court’ - Trial Division. 
This proclamation will result after there has’ been 
consultation and agreement between the Attorney 
General of Canada and_ the respective provincial 
Attorneys General. 
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Clause 34: 


Existing section 40 becomes subsection 40(1) 
and is amended to include other things in line with 
section 10 in clause 8. 


Subsection 40(2) is new and makes it a Summary 
offence fort a person: to sfail oto maintain Weme 
required degree of confidentiality as set out in 
subsection 27(3). 


Clause 35: 


This clause would amend subsection 46(1) by 
adding offences under proposed section 38.1 in 
clause 32 to the offences that may, Subject to’ the 
consent of the accused if he is a natural person, 
be tried in the Federal Court. 


Subsection 46(4) is also amended to make it 
clear that consent to the institution of a prosecu- 
tion in the Federal Court - Trial Division in re- 
spect of an offence under Part V or section 46.1 is 
only required where the prosecution is’ instituted 
against the natural person rather than a_corpora- 
tion. 


Clause 36: 


This amendment would, by the addition of the 
new subsection 46.1(2), make it an offence to fail 
to comply with an injunction issued under the new 
subsect lonsi29(1.),set-out . in: clause 4194d6reAundes 
Section 29%.) or tol fail tor comply *withtanmerac pamen 
requirement made under section 30 or 31. The 
repeals of the present subsections 29.1(7), 30(6) 
and 131(2)*by clauses; 20;" 2ivand*22.are? tnelatedauue 
this amendment. 


Cause: 87/2 


This clause, by “the substitution “ofueagones 
Section 47 for the existing one, relieves the Board 
of all responsibilities in respect of general or 
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research inquiries. It establishes new procedures 
wich; @whive ©Sstilli® safeguarding the rights and 
interests of affected parties, will be more expedi- 
Prous . 


Subsection 47(1) is substantially the same as 
existing section 47(1) with one exception. RO gis 
made clear that regulated conduct may be a_ subject 
of a general inquiry. 


Subsection 47(2) makes it clear for the first 
time that evidence or information obtained in the 
course of other inquiries under section 8 may _ be 
used in a general inquiry. 


The repeal of existing subsection 47(2) along 
with the repeal of subsection 17(1) by clause 13 
and of sections 18 and 19 by clause 14 relieve the 
Board of any functions in respect of research in- 
quiries other than the naming of hearings officers 
under new subsection 17(1). 


Subsection 47(3) provides that the Competition 
Policy Advocate shall submit his report Of the tans 
quiry to the Minister rather than to the Commission 
as now. 


Subsections 47(4) to (8) inclusive replaces 
the present system of hearings and report by the 
Commission. Under the new procedure, the Competi- 
tion Policy Advocate shall_ send copies of his 
report to all persons in respect of whom he _ has 
exercised his powers of inquiry. The Minister, 
upon his own initiative or upon app lication 7 oye Mad 
affected party, may appoint a commissioner to re- 
open the inquiry. The commissioner, after affording 
the parties an opportunity to be heard, shall 
submit a report to the Minister which must be pub- 
lished within 90 days. Failing the appointment of 
a commissioner, the report of the Competition 
Policy Advocate shall be published within 120 days 
after the receipt by the Minister. 
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Subsections 47(9) and (10) provide for discon- 
tinuance of general inquiries by the Competition 
Policy Advocate and for the review of such a deci- 
sion by the Minister on his own initiative or upon 
the request of an interested party. 


Clause 37 also proposes the enactment of sec- 
tion 47.1 empowering the Government to enter into 
international agreements for the elimination of 
private restrictions on international trade, 
co-operation in enforcement of competition laws and 
exchanges of information. Subsection 47.1(2) re- 
quires the Minister to ensure the maintenance of 
confidentiality to the greatest extent possible in 
such exchanges. In view of the international char- 
acter of many restrictionS on competition which 
affect Canada, the country -astandS« to »-benefit agby 
Such exchanges. 


Clause 38: 


The proposed amendment to section 49 would 
clarify the responsibility of the Minister in rela- 
tion to the Annual Report of the Competition Policy 
Advocate when it is received when Parliament is 
adjourned. 


subsection ’50, which is news makesaatthuaclean 
that the Board is not authorized to make orders’ in 
Lespege) of; imatlessaanothwithine «the ) Lega sista 
aucnorLty sor. Parliament . 


Clause 39: 


Subclauses 39(1) to (4) would make amendments 
consequential on the re-establishment of the office 
of the Director of Investigation and Research as 
the office of Competition Policy Advocate and on 
the creation of the Competition Board to supersede 
the Restrictive Trade Practices Commission. They 
would also provide for uniform use of the term 
"corporation" wherever appropriate. 
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Subclause 39(5) and the Schedule would modify 
certain of the offence provisions in the Act to 
assure a greater degree of consistency of form. 
Specifically, the expressions "not exceeding", “not 
more than" and "on conviction" have been deleted 
where their use is superfluous and inconsistent 
with the wording of other offence provisions of the 
Act. 


Clause 40: 


This clause proposes repeal of sections 102.1 
and 138 of the Bank Act, completing the transfer to 
the Competition Policy Advocate of responsibility 
for the application of nearly all aspects of compe- 
tition policy to banks. This is explained in con- 


rc 


nection with clause 5 above. 
Clause 41: 


Subclause 41(1) would repeal section 114 of 
the Canada Corporations Act which vests the 
Restrictive Trade Practices Commission with respon- 
sibility for conducting inquiries into the affairs 
of companies in respect of certain malpractices. 


Subclause 41(2) would amend SuUDSeCLIOn) wLlLas = 
(2) of the Canada Corporations Act to refer to the 
Board rather than the Commission. The subsection 
authorizes the Board to approve searches of company 
premises where the company fails ) to vabivlesscentain 
returns required under that Act. 


Subclause 41(3) would amend sections 114.3 and 
114.4 of the Canada Corporations Act to delete re- 
ferences to section 114, which would be repealed as 
noted above. 


Clause 42: 


This clause repeals section 16 of the Customs 
Tariff. The section, which goes back to 1897, pro- 
Vides for the commissioning of a judge to inquire 
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into combines. With the development of more _ spe- 
cialized investigative machinery under the Combines 
Investigation Act, the section has been little used 
and has certainly not been invoked during the past 
half icentuby< 


A new section 16 of the Customs Tariff would 
be enacted for a different purpose. It would 
empower the Governor in Council, on the advice of 
the Minister of Finance, to reduce or remove’ cus- 
toms duties where relevant in his opinion to. an 
order. ““of the Board > cpur suant.«.to sasection asl. 
(mergers) or 31.76 (Specialization agreements) in 
clause 26. Authorization is also provided for ter- 
mination of the reductions or removals when they 
are no longer relevant for purposes of the Board's 
order. 


The section is required notwithstanding sec- 
tion 28 as amended by clause 19 because the latter 
section is directed towards tariff reductions in 
connection with offences or with impairment of 
competition which has already occurred at the time 
of Tche starnretf oneduction: 


Clauses 43, 44, 45 and 46: 


These clauses would amend the Farm Products 
Marketing Agencies Act, the National Transportation 
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Act, the Shipping Conferences Exemption Act and 
other ActS wherever relevant simply to take account 


of name changes in this Act. 


Clauses 47 and 48: 


These clauses contain transitional provisions 
and* for the coming into force of ‘the Bil Wewonea day 
to be fixed by proclamation. All work outstanding 
on the coming into force would be completed under 
the terms of the now existing Combines Investiga- 
tion Act. The Director would be deemed to have 
been appointed Competition Policy’ WAdvoecate. Mem- 
bers of the Commission may, if appointed, become 
members of the Competition Board. 
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APPENDIX 


Schematic Comparison of the Combines Investigation 
Act and the Proposals of the Present Bill 


Las 
| PRESENT ACT 


AMENDMENTS 


This column contains the complete text This column contains all the changes 
the of the present Combines Investigation proposed by the Bill. Changes are under- 
] Act. lined except when the whole of the 

section is new. 


ded 


An Act to provide for the investigation of “An Act to provide for the general regula- 


combines, monopolies, trusts and mergers 


tion of trade and commerce by promot- 
ing competition and the integrity of the 
market place and to establish a Compe- 
tition Board and the office of Competi- 
tion Policy Advocate 


WHEREAS a central purpose of Canadi- 
an public policy is to promote the national, 
interest and the interest of individual 
Canadians by providing an economic envi- 
ronment that is conducive to the efficient 
allocation and utilization of society’s 
resources, stimulates innovation in tech- 
nology and organization, expands oppor- 
tunities relating to both domestic and 
export markets and encourages the trans- 
mission of those benefits to society in an 
equitable manner; 


AND WHEREAS one of the basic condi- 
tions requisite to the achievement of that 
purpose is the creation and maintenance of 
a flexible, adaptable and dynamic Canadi- 
an economy that will facilitate the move- 
ment of talents and resources in response 
to market incentives, that will reduce or 
remove barriers to such mobility, except 
where such barriers may be inherent in 
economies of scale or in the achievement 
of other savings of resources, and that will 
protect freedom of economic opportunity 
and choice by discouraging unnecessary 
concentration and the predatory exercise 
of economic power and by reducing the 
need for detailed public regulation of eco- 
nomic activity; 


AND WHEREAS the effective functioning 
of such a market economy may only be 
ensured through the recognition and 
encouragement of the role of competition 
in the Canadian economy as a matter of 
national policy by means of the enactment 
of general laws of general application 
throughout Canada and by the administra- 
tion of such laws in a consistent and uni- 
form manner; 
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SHORT TITLE 


1. This Act may be cited as the. Combines 
Investigation Act. RS., c. 314, s. 1. 


INTERPRETATION 


2. In this Act 


“article”? means real and personal property of 
every description including 

(a) money, 
(b) deeds and instruments relating to or 
evidencing the title or right to property 
or an interest, immediate, contingent or 
otherwise, in a company or in any assets 
of acompany, . 
(c) deeds and instruments giving a right 
to recover or receive property, 
(d) tickets or like evidence of right to be 
in attendance at a particular place at a 
particular time or times or of a right to 
transportation, and 
(e) energy, however generated; 


“business” includes the business of 


(a) manufacturing, producing, transport- 
ing, acquiring, supplying, storing and 
otherwise dealing in articles, and 

(b) acquiring, supplying and otherwise 
dealing in services; 


“Commission” means the Restrictive Trade 


Practices Commission appointed under this 
Act; 


“corporation” includes “company”; 


‘Director’ means the Director of Investiga- 
tion and Research appointed under this 
Act; 


“merger” means the acquisition by one or 
more persons, whether by purchase or lease 
of shares or assets or otherwise, of any 
control over or interest in the whole or part 


Now, THEREFORE, Her Majesty, 
and with the advice and consent of 


Senate and House of Commons 
Canada, enacts as follows:” 


“1. This Act may be cited as the C 
petition Act.” 


“Board” means the Competition Bo 
established by subsection 16(1);”’: 


(repealed) 


“corporation” includes a company and 
other body corporate wherever and h 
ever incorporated;” 


“Competition Policy Advocate” me 
the Competition Policy Advor 
appointed under subsection 5(1); 


(repealed) 
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of the business of a competitor, supplier, 
customer or any other person, whereby 
competition 
(a) in a trade, industry or profession, 
(b) among the sources of supply of a 
trade, industry or profession, 
(c) among the outlets for sales of a trade, 
industry or profession, or 
(d) otherwise than in paragraphs (a), (0) 
and (c), 
is or is likely to be lessened to the detri- 
ment or against the interest of the public, 
whether consumers, producers or others; 


“Minister” means the Minister of Consumer 


and Corporate Affairs; 


“monopoly” means a situation where one or 


more persons either substantially or com- 
pletely control throughout Canada or any 
area thereof the class or species of business 
in which they are engaged and have oper- 
ated such business or are likely to operate it 
to the detriment or against the interest of 
the public, whether consumers, producers or 
others, but a situation shall not be deemed 
a monopoly within the meaning of this 
definition by reason only of the exercise of 
any right or enjoyment of any interest 
derived under the Patent Act, or any other 
Act of the Parliament of Canada; 


“product” includes an article and a service; 


“service” means a service of any description 


whether industrial, trade, professional or 
otherwise ; 


“supply” means, 


(a) in relation to an article, sell, rent, 
lease or otherwise dispose of an article or 
an interest therein or a right thereto, or 
offer so to dispose of an article or interest 
therein or a right thereto, and 

(b) in relation to a service, sell, rent or 
otherwise provide a service or offer so to 
provide a service; 


“trade, industry or profession” includes any 


class, division or branch of a trade, industry 
or profession. R.S., ¢. C-23, s. 2; 1974-75-76, 
e716, 8.1. 


3. No proceedings under this Act shall be 


(repealed) 


(repealed) 


(repealed) 
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deemed invalid by reason of any defect of 
form or any technical irregularity. R.S., c. 
314, s. 3. 


4. (1) Nothing in this Act applies in 
respect of 
(a) combinations or activities of workmen 
or employees for their own reasonable pro- 
tection as such workmen or employees; 
(b) contracts, agreements or arrangements 
between or among fishermen or associations 
of fishermen and persons or associations of 
persons engaged in the buying or process- 
ing of fish relating to the prices, remunera- 
tion or other like conditions under which 
fish will be caught and supplied to such 
persons by fishermen; or 
(c) contracts, agreements or arrangements 
between or among two or more employers 
in a trade, industry or profession whether 
effected directly between or among such 
employers or through the instrumentality 
of a corporation or association of which 
such employers are members, pertaining to 
collective bargaining with their employees 
in respect of salary or wages and terms or 
conditions of employment. 


(2) Nothing in this section exempts from 
the application of any provision of this Acta 
contract, agreement or arrangement entered 
into by an employer to withhold any product 
from any person, or to refrain from acquiring 
from any person any product other than the 
services of workmen or employees. R.S., c. 


C-23,s.4; 1974-75-76, c. 76, s. 2. 


4.1 (1) Sections 32 and 38 do not apply in 
respect of an agreement or arrangement be- 
tween or among persons who are members of 
a class of persons who ordinarily engage in 
the business of dealing in securities or be- 
tween or among such persons and the issuer 
of a specific security, in the case of a primary 
distribution, or the vendor of a specific secu- 
rity, in the case of a secondary distribution, 
where such agreement or arrangement has a 
reasonable relationship to the underwriting 


“(c) contracts, agreements or arran 
ments between or among two or m 
employers in a trade, industry or prof 
sion whether effected directly betw 
or among such employers or through 
instrumentality of a corporation or as 
ciation of which such employers 

members, pertaining to collective b 
gaining with their employees or © 
workmen in respect of salary, wages 
other remuneration and terms or cor 
tions of employment or engagement. 


(2) Nothing in this section exem 
from the application of any provision 
this Act a contract, agreement or arran 
ment entered into by an employer to W 
hold selectively any product from | 
person, or to refrain selectively ff 
acquiring from any person any prod 
other than the services of workmen 
employees.” 
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of a specific security. 


(2) For the purposes of this section, ‘‘under- 
writing” of a security means the primary or 
secondary distribution of the security, in 
respect of which distribution 


(a) a prospectus is required to be filed, 
accepted or otherwise approved under or 
pursuant to a law enacted in Canada for 
the supervision or regulation of trade in 
securities, or 

(b) a prospectus would be required to be 
filed, accepted or otherwise approved but 
for an express exemption contained in or 
given pursuant to a law mentioned in para- 
graph (a). 1974-75-76, c. 76, s. 2. 


4.2 (1) This Act does not apply in respect 
of agreements or arrangements between or 
among teams, clubs and leagues pertaining to 
participation in amateur sport. 


(2) For the purposes of this section, ‘‘ama- 
teur sport”? means sport in which the partici- 
pants receive no remuneration for their ser- 
vices as participants. 1974-75-76, c. 76, s. 2. 


“4,3 (1) Subject to subsection (2), sec- 
tions 31.71 and 32 do not apply in respect 
of 


(a) an agreement or arrangement 


(i) between or among banks, relating 
only to services rendered between or 
among them, 

(ii) between or among banks relating 
to a customer of each of them where 
the customer has knowledge of the 
agreement or arrangement, 

(iii) between or among banks and a 
customer of one or more of them 
relating to the services to be supplied 
by such banks to the customers of 
such customer, 

(iv) between or among banks for the 
utilization or development by them of 
common facilities, 

(v) in so far only as it relates to 
reasonable terms and conditions of 
participation in guaranteed or insured 
loan programs authorized by or pur- 
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a 


suant to an Act of Parliament , 
the legislature of a province, or 
(vi) in respect of which the Mir 
of Finance has certified to the (¢ 
petition Policy Advocate the nam 
the parties thereto and that he 
requested or approved the agree; 
or arrangement for purposes of r 
tary or financial policy; or | 


(6) a merger between or among b 
only, in respect of which the Minist 
Finance has certified to the Compet 
Policy Advocate the names of the 
ties thereto and that the merger isd 
able in the interest of the stability 0 
financial system. 


(2) Subsection (1) does not appl 
exempt from the application of sectio 
an agreement or arrangement referre 
in any of subparagraphs (1)(a)(i) to 
where the agreement or arrangement 
lessened or is likely to lessen compet 
unduly in respect of one of the followin 

(a) prices, 


(6) quantity or quality of productior 
(c) markets or customers, or 


(d) channels or methods of distribut 


or where the agreement or arrangen 
has restricted or is likely to restrict 
person from entering into or expandit 
business in a trade, industry or professi 


4.4 Section 32, and section 31.4 ; 
applies to exclusive dealing, do not a 
in respect of a specialization agreemet 
defined in section 31.76 while the as 
ment is allowed by the Board or in res 
of any such agreement and any modi 
tion thereof while the agreement and 
modification are allowed by the Board. 


4.5 (1) Part IV.1 and sections 32, 3 
32.3, 33, 34, 35 and 38 do not apm 
respect of regulated conduct. 


(2) For the purposes of this section, 


“public agency” means any person or 
sons who individually or as a b 
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whether corporate or otherwise, derive 
power to regulate conduct from an Act 
of Parliament or of the legislature of a 
province and includes a Minister of the 
Crown in right of Canada or of a prov- 
ince on whom such a power is conferred 
and the Governor in Council or Lieuten- 
ant Governor in Council of a province 
where such a power is conferred on him; 


ve “regulated conduct” means conduct in 
respect of which the following condi- 
tions are met: 


(a) the conduct has been expressly 
required or authorized by a public 
agency that is not appointed or elect- 
ed by the persons, or by classes or 
representatives of the persons, whose 
conduct is subject to be regulated by 
such agency; 

(b) the public agency mentioned in 
paragraph (a) is expressly empow- 
ered, by or pursuant to. an Act of 
Parliament or of the legislature of a 
province, to regulate the conduct in 
the manner in which it is being regu- 
lated and has expressly directed its 
attention to the regulation of the con- 
duct; and 

(c) the application of this Act to the 
conduct, in the specific circumstances 
of the case, would seriously interfere 
with the attainment of the primary 
regulatory objectives of an Act 
referred to in paragraph (b). 


federal 4.6 (1) A board, commission or other 
’ agency or person that is empowered by or 
pursuant to an Act of Parliament to regu- 
late a trade, industry or profession by 
(a) fixing, approving or controlling 
prices, fees or rates charged by persons 
carrying on the trade, industry or 
profession, 
(b) fixing, approving or controlling con- 
ditions of entry into the trade, industry 
or profession, 


(c) regulating, approving or controlling 
mergers therein, or 

(d) fixing, approving or controlling the 
quantity or quality of products supplied 
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PARTI 
INVESTIGATION AND RESEARCH 


3. (1) The Governor in Council may 
appoint an officer to be known as the Direc- 
tor of Investigation and Research. 


(2) The Director shall, before entering upon 
his duties, take and subscribe, before the 
Clerk of the Privy Council, an oath, which 


shall be filed in the office of the Clerk, in the 
following form: 


I do solemnly swear that I will faithfully, truly and 
impartially, and to the best of my judgment, skill and 
ability, execute the powers and trusts reposed in me as 
Director of Investigation and Research. So help me God. 


by persons carrying on the trade, jj 

try or profession 
shall exercise its powers in such a w; 
to achieve the objectives of the enact 
from which it derives those powers ay 
those objectives can be achieved by 
exercise of its powers in more than 
manner, shall exercise its power 
achieve those objectives in whichey 
those manners is least  restrictiv 
competition. 


(2) A decision or order of a b 
commission or other agency or pe 
referred to in subsection (1) may nc 
appealed and is not subject to review | 
be restrained, prohibited, removed, 
aside or otherwise dealt with on. 
ground that the decision or order does 
represent an exercise of the powers of 
board, commission or other agency 
person in a manner such as to achieve 
objectives of the enactment from whic 
derives those powers in the manner th 
least restrictive of competition excep 
the instance of the Competition Pt 
Advocate in a case where, pursuan 
section 27.1, the Competition Policy A 
cate has intervened in the matter.” 


“5. (1) The Governor in Council | 
appoint an officer to be known as 


Competition Policy Advocate. 
(2) The Competition Policy Advo 


shall be paid such salary as may be fi 
time to time fixed and allowed by 
Governor in Council.” 


f other 
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(3) The Director shall be paid such salary as 
may be from time to time fixed and allowed 
by the Governor in Council. RS., ¢. 314, s. 5. 


6. (1) One or more persons may be 
appointed Deputy Directors of Investigation 
and Research, in the manner authorized by 
law. 


(2) The Governor in Council may authorize 
a Deputy Director to exercise the powers and 
perform the duties of the Director whenever 
the Director is absent or unable to act or 
whenever there is a vacancy in the office of 
Director. 


(3) The Governor in Council may authorize 
any person to exercise the powers and per- 
form the duties of the Director whenever the 
Director and the Deputy Directors are absent 
or unable to act or, if one or more of those 
offices are vacant, whenever the holders of 
the other of such offices are absent or unable 
to act. 


(4) The Director may authorize a Deputy 
Director to make inquiry regarding any 
matter into which the Director has power to 
inquire, and when so authorized a Deputy 
Director shall perform the duties and may 
exercise the powers of the Director in respect 
of such matter. 


(5) The exercise, pursuant to this Act, of 
any of the powers or duties of the Director by 
a Deputy Director or other person does not in 
any way limit, restrict or qualify the powers 
or duties of the Director, either generally or 
with respect to any particular matter. R.S.,c. 
314, s. 6. 


7. (1) Any six persons resident in Canada 
who are not less than eighteen years of age 
and who are of the opinion that 

(a) a person has contravened or failed to 

comply with an order made pursuant to 

section 29, 29.1 or 30, 


(b) grounds exist for the making of an 
order by the Commission under Part IV.1, 
or 

(c) an offence under Part V or section 46.1 
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has been or is about to be committed, 
may apply to the Director for an inquiry into 
such matter. 


(2) The application shall be accompanied 
by a statement in the form of a solemn or 
statutory declaration showing 


(a) the names and addresses of the appli- 
cants, and at their election the name and 
address of any one of their number, or of 
any attorney, solicitor or counsel, whom 
they may, for the purpose of receiving any 
communication to be made pursuant to this 
Act, have authorized to represent them; 

(b) the nature of 


(i) the alleged contravention or failure to 
comply, 

(ii) the grounds alleged to exist for the 
making of an order, or 

(ii) the alleged offence 


and the names of the persons believed to be 
concerned therein and privy thereto; and 
(c) a concise statement of the evidence sup- 
porting their opinion. R.S., c. C-23, s. 7; 
1974-75-76, «. 76, 5.3. 


8. The Director shall 
(a) on application made under section 7, 
(b) whenever he has reason to believe that 


(i) a person has contravened or failed to 
comply with an order made pursuant to 
section 29, 29.1 or 30, 

(11) grounds exist for the making of an 
order by the Commission under Part 
IV.1, or 

(111) an offence under Part V or section 
46.1 has been or is about to be committed, 
or 


(c) whenever he is directed by the Minister 
to inquire whether any of the circumstances 
described in subparagraphs (b)(i) to (111) 
exists, 
cause an inquiry to be made into all such 
matters as he considers necessary to inquire 
into with the view of determining the facts. 
RS., c. C-23, s. 8; 1974-75-76, c. 76, s. 4. 


9. (1) Subject to subsection (2), the Direc- 
tor may at any time in the course of an 


ity for 


of prem- 
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inquiry, by notice in writing, require any 
person, and in the case of a corporation any 
officer of the corporation, to make and deliv- 
er to the Director, within a time stated in 
such notice, or from time to time, a written 
return under oath or affirmation showing in 
detail such information with respect to the 
business of the person named in the notice as 
is by the notice required, and such person or 
officer shall make and deliver to the Director, 
precisely as required a written return under 
oath or affirmation showing in detail the 
information required; and, without restrict- 
ing the generality of the foregoing, the Direc- 
tor may require a full disclosure and produc- 
tion of all contracts or agreements which the 
person named in the notice may have at any 
time entered into with any other person, 
touching or concerning the business of the 
person named in the notice. 


(2) The Director shall not issue a notice 
under subsection (1) unless, on the ex parte 
application of the Director, a member of the 
Commission certifies, as such member may, 
that such notice may be issued to the person 
or officer of a corporation disclosed in the 
application. R.S., c. 314, s. 9. 


10. (1) Subject to subsection (3), in any 
inquiry under this Act the Director or any 
representative authorized by him may enter 
any premises on which the Director believes 
there may be evidence relevant to the matters 
being inquired into and may examine any 
thing on the premises and may copy or take 
away for further examination or copying any 
book, paper, record or other document that in 
the opinion of the Director or his authorized 
representative, as the case may be, may 
afford such evidence. 


(2) Every person who is in possession or 
control of any premises or things mentioned 
in subsection (1) shall permit the Director or 
his authorized representative to enter the 
premises, to examine any thing on the prem- 
ises and to copy or take away any document 


“10. (1) Subject to subsection (3), in 
any inquiry under this Act the Competi- 


tion Policy Advocate or any representative 
authorized by him may enter any premises 


on which the Competition Policy Advocate 
believes there may be evidence relevant to 
the matters being inquired into and may 
examine any thing on the premises and 
may copy or take away for further exami- 
nation or copying any book, paper, record 
or other document or other thing that in 
the opinion of the Competition Policy 
Advocate or his authorized representative, 
as the case may be, may afford such 
evidence. 


(2) Every person who is in possession or 
control of any premises or things men- 
tioned in subsection (1) shall permit the 
Competition Policy Advocate or his 
authorized representative to enter the 
premises, to examine any thing on the 
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on the premises. 


(3) Before exercising the power conferred 
by subsection (1), the Director or his repre- 
sentative shall produce a certificate from a 
member of the Commission, which may be 
granted on the ex parte application of the 
Director, authorizing the exercise of such 
power. 


(4) Where any document is taken away 
under this section for examination or copy- 
ing, the original or a copy thereof shall be 
delivered to the custody from which the origi- 
nal came within forty days after it is taken 
away or within such later time as may be 
directed by the Commission for cause or 
agreed to by the person from whom it was 
obtained. 


(5) When the Director or his authorized 
representative acting under this section is 
refused admission or access to premises or any 
thing thereon or when the Director has 
reasonable grounds for believing that such 
admission or access will be refused, a judge of 
a superior or county court on the ex parte 
application of the Director may by order 
direct a police officer or constable to take 
such steps as to the judge seem necessary to 
give the Director or his authorized repre- 
sentative such admission or access. RS., c. 
314, s. 10. 


premises and to copy or take away 
document or other thing on the premise 


“(4) When the Competition Pe 


Advocate or his authorized representa 
is refused the permission referred tc 
subsection (2) or when the Competi 
Policy Advocate has reasonable grou 
for believing that such permission will 
refused, a judge of a superior or cou 
court on the ex parte application of 
Competition Policy Advocate may 
order direct a police officer or constabl 
take such steps as to the judge seem net 


sary to allow the Competition Po 


Advocate or his authorized representa 


to do the things referred to in subsect 
Q).” 


“10.1 (1) Where the Competit 
Policy Advocate or his authorized rep 
sentative, acting under section 10, is ab 
to examine, copy or take away or is in 
course of examining, copying or tak 
away any book, paper, record or oll 
document or any thing on which inforn 
tion is or may be recorded and a per! 
appearing to be in authority claims t 
there exists a solicitor-client privilege 
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respect thereof, the Competition Policy 
Advocate or his representative may, with- 
out examining or further examining it or 
making a copy or further copy thereof, 
place it and any copies of it theretofore 
made by him in a package and seal and 
identify the package and place it in the 
custody of the registrar, prothonotary or 
other like officer of the Federal Court of 
Canada, or of a superior court in the prov- 
ince in which the document or other thing 
was found, in the custody of a sheriff of 
the district or county in which it was found 
or in the custody of some person agreed on 
between the Competition Policy Advocate 
or his representative and the person 
appearing to be in authority who makes 
the claim of privilege. 


(2) A judge of the Federal Court of 
Canada, or of a superior court in the prov- 
ince in which a document or other thing 
referred to in subsection (1) was found, 
sitting in camera, may decide the question 
of privilege in relation to the document or 
other thing on application made in accord- 
ance with the rules of the court by the 
Competition Policy Advocate or the owner 
of the document or other thing or the 
person in whose possession the document 
or other thing was found, notice of which 
application has been given by the applicant 
to all other persons entitled to make 
application; but where no such application 
is made within ten days from the day on 
which the document or other thing was 
placed in custody as required by subsec- 
tion (1), any such judge shall, on an ex 
parte application by or on behalf of the 
Competition Policy Advocate, order the 
document or other thing to be delivered to 
the Competition Policy Advocate. 


(3) A judge mentioned in subsection (2) 
may give any directions that he deems 
necessary to give effect to this section, 
may order delivery up to him out of cus- 
tody of any document or other thing in 
respect of which he is asked to decide a 
question of privilege and may inspect any 
such document or other thing. 
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10.2 (1) Every one who stores in a ¢q 
puter data bank, wherever situated, d, 
relating to a business carried on by him 
Canada and who occupies premises 
Canada shall maintain on _ premises 
Canada, 


(a) a record of the data so stored, s 
ting out the basic character of the da 
the products, geographical areas 4 
times to which it relates, the manner 
which it is classified, the codes, inch 
ing access codes, relating thereto, { 
file structure thereof and the forms) 
which such data can be retrieved; and 


(b) a current description of the pro 
dure to be followed for the purpose. 
retrieving such data in Cana 
including, 


(i) where the data is retrievable 
means of a terminal instrument loc 
ed in Canada, a copy of the compu 
program required for the retrieval 
the data and the obtaining of a pri 
out thereof by means of such insti 
ment, or 

(ii) where the data is not retrieval 
by means of a terminal instrume 
located in Canada, a description: 
the steps to be taken for the retrie 
of the data by such person and t 
obtaining of a print-out or other co 
of the data in Canada. 


(2) The Competition Policy Advocs 
may, at any time in the course of 
inquiry, by notice in writing, require a 
one who stores in a computer data ba! 
wherever situated, data relating to a bu 
ness carried on by him in Canada 
supply the Competition Policy Advoc 
with a print-out or other copy of any dé 
so stored that is retrievable by means 0! 
procedure referred to in paragraph (1)( 
in any form in which the data can 
retrieved that is specified in the notice, a 


any print-out or other copy so supplied 
admissible as evidence of the data set ¢ 
therein, without further proof, in any pi 
ceedings before the Board or in any pr 
ecution or proceedings before a cot 
under or pursuant to this Act and is int 
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absence of evidence to the contrary, proof 
of the data and of any apparent effect 
thereof on proof that the print-out or other 
copy was supplied in response to a notice 
given by the Competition Policy Advocate 
pursuant to this subsection. 


(3) A copy of a notice given by the 
Competition Policy Advocate pursuant to 
subsection (2) that purports to be certified 
by him is admissible as evidence in any 
prosecution or proceedings referred to in 
subsection (2) without proof of the signa- 
ture or official ¢haracter of the person 
purporting to have certified it. 


(4) A print-out or other copy of data 
supplied to the Competition Policy Advo- 
cate in response to a notice given by him 
pursuant to subsection (2) shall be 
deemed, for the purposes of section 45, to 
have been on premises used or occupied by 
the person who was required by the notice 
to supply the print-out or other copy. 


(5) Subject to subsection 10(3) as it 
applies for the purposes of this section, in 
any inquiry under this Act the Competi- 
tion Policy Advocate or any representative 
authorized by him may enter any premises 
on which the Competition Policy Advocate 
believes there may be any record or 
description referred to in subsection (1) 
that might lead to the obtaining of data 
relevant to the matters being inquired into 
and, while on such premises, may require 
any person, whether or not that person is 
on the premises, to apply or cause to be 
applied any procedure referred to in para- 
graph (1)(b) for the retrieval of data and 
the obtaining of a print-out thereof. 


(6) The Competition Policy Advocate or 
his authorized representative may, while 
on premises entered pursuant to subsection 
(5), examine and copy or take away for 
further examination or copying any 
description, program or print-out referred 


to in subsection (1) that in the opinion of 
the Competition Policy Advocate or his 
authorized representative, as the case may 
be, may afford or lead to the obtaining of 
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11. (1) All books, papers, records or other 
documents obtained or received by the Direc- 
tor may be inspected by him and also by such 
persons as he directs. 


(2) The Director may have copies made 
(including copies by any process of photo- 
graphic reproduction) of any books, papers, 
records or other documents referred to in sub- 
section (1), and such copies, upon proof orally 
or by affidavit that they are true copies, in 
any proceedings under this Act are admissible 
in evidence and have the same probative 
force as the originals; where such evidence is 
offered by affidavit it is not necessary to 
prove the signature or official character of 
the deponent if that information is set forth 
in the affidavit or to prove the signature or 
official character of the person before whom 
such affidavit was sworn. RS., c. 314, s. 11; 
1960, c. 45, s. 4. 


12. (1) The Director may, by notice in 
writing, require evidence upon affidavit or 
written affirmation, in every case in which it 
seems to him proper to do so, but the Director 
shall not so require unless, on the ex parte 
application of the Director, a member of the 
Commission certifies, as such member may, 
that the Director may make such a require- 
ment to the person disclosed in the 
application. 


(2) The following persons, namely, 
(a) each member of the Commission, 
(6) the Director, 


(c) a Deputy Director or other person exer- 


cising the powers of the Director under this 
Act, 


data relevant to the matters being inqu 
into. | 


(7) Subsections 10(2) to (4) and sec 
10.1 apply, with such modifications as 
circumstances require, for the purpose 
this section.” 


“11. (1) All books, papers, record 
other documents or other things obta 
or received by the Competition Pi 
Advocate may be inspected by him: 
also by such persons as he directs.” 
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(d) any person employed under this Act 
when so authorized by the Chairman of the 
Commission, and 
(e) all persons authorized to administer 
oaths in or concerning any proceedings had 
or to be had in the Supreme Court of 
Canada, the Federal Court of Canada or 
any of the superior courts of any province, 
may administer oaths to be used for the pur- 
poses of this Act. R.S., c. 314, s. 12. 


13. Whenever in the opinion of the Com- 
mission or the Director the public interest so 
requires, the Commission or the Director may 
apply to the Attorney General of Canada to 
appoint and instruct counsel to assist in an 
inquiry and upon such application the Attor- 
ney General of Canada may appoint and 
instruct counsel accordingly. 1960, ¢. 45, s. 5; 
1966-67, c. 25, s. 45. 


14. (1) At any stage of the inquiry, if the 
Director is of the opinion that the matter 
being inquired into does not justify further 
inquiry, the Director may discontinue the 
inquiry, but an inquiry shall not be discon- 
tinued without the written concurrence of the 
Commission in any case in which evidence 
has been brought before the Commission. 


(2) The Director shall thereupon make a 
report in writing to the Minister showing the 
information obtained and the reason for dis- 
continuing the inquiry. 


(3) In any case where an inquiry made on 
application under section 7 is discontinued, 
the Director shall inform the applicant of the 
decision giving the grounds therefor. 


(4) On written request of the applicants or 
on his own motion, the Minister may review 
the decision to discontinue the inquiry, and 


“13. (1) Whenever in the opinion of the 
Competition Policy Advocate the assist- 
ance of counsel is required for the pur- 
poses of an inquiry or to appear on behalf 
of the Competition Policy Advocate in 
proceedings under section 27.1, 29 or 
39.14 or Part IV.! or on an apeal 
from or judicial review of a decision aris- 


ing out of any such proceedings, the Com- 
petition Policy Advocate may apply to the 
Attorney General of Canada forthe 


appointment of such counsel and on such 
an application the Attorney General of 
Canada may appoint counsel accordingly. 


“14. (1) The Competition Policy Advo- 
cate may, at any stage of an inquiry, dis- 


continue it if he is of the opinion that the 
matter being inquired into does not justify 
further inquiry.” 
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may, if in his opinion the circumstances war- 
rant, instruct the Director to make further 
inquiry. R.S.,c. 314, s. 14. 


15. (1) The Director may, at any stage of 
an inquiry, and in addition to or in lieu of 
continuing the inquiry, remit any records, 
returns or evidence to the Attorney General 
of Canada for consideration as to whether an 
offence has been or is about to be committed 
against this Act, and for such action as the 
Attorney General of Canada may be pleased 
to take. 


(2) The Attorney General of Canada may 
institute and conduct any prosecution or 
other proceedings under this Act, and for 
such purposes he may exercise all the powers 
and functions conferred by the Criminal Code 
on the attorney general of a province. R.S., c. 
314,s. 15; 1960, c. 45,s. 6. 


PART I 
CONSIDERATION AND REPORT 


16. (1) There shall be a Commission to be 
known as the Restrictive Trade Practices 
Commission consisting of not more than four 
members appointed by the Governor in 
Council. 


(2) One of the members shall be appointed 
by the Governor in Council to be Chairman 
of the Commission; the Chairman is the chief 
executive officer of the Commission and has 
supervision over and direction of the work of 
the Commission. 


(2.1) One of the members may be appointed 
by the Governor in Council to be Vice-Chair- 
man of the Commission and any member so 
appointed shall, whenever the Chairman is 
absent or unable to act or whenever there is a 
vacancy in the office of Chairman, exercise 
the powers and perform the duties of the 
Chairman. 


“COMPETITION BOARD 


16. (1) There shall be a board, to 
known as the Competition Board, consi 
ing of 

(a) not more than seven and not | 

than five permanent members, and 

(b) not than 

members, 
appointed by the Governor in Council. 


more five associ 


(2) At least one of the permanent me 
bers of the Board shall be a person 
receipt of a salary or annuity under t 
Judges Act or a barrister or advocate 
not less than ten years standing at the t 
of any of the provinces. 


(3) One of the permanent members 
the Board shall be appointed by the Gove 
nor in Council to be Chairman of t 
Board and as such he shall be the chi 
executive officer of the Board and h 


irman 
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(2.2) The Governor in Council may desig- 
nate a member to exercise the powers and 
perform the duties of the Chairman of the 
Commission whenever the Chairman and any 
Vice-Chairman are absent or unable to act or 
whenever the offices of Chairman and Vice- 
Chairman are vacant. 


(3) Each member holds office during good 
behaviour for a period of ten years from the 
date of his appointment. 


(4) A member on the expiration of his term 
of office is eligible for re-appointment. 


(5) Each member shall be paid such salary 
as may be from time to time fixed and 
allowed by the Governor in Council. 


(6) When any member by reason of any 
temporary incapacity is unable to perform 
the duties of his office, the Governor in 
Council may appoint a temporary substitute 
member, upon such terms and conditions as 
the Governor in Council may prescribe. 


(7) A vacancy in the Commission does not 
impair the right of the remaining members to 
act. 


(8) Two members constitute a quorum. 


(9) The Commission may make'rules for the 
regulation of its proceedings and the 
performance of its duties and functions under 
this Act. 


(10) Each member shall, before entering 
upon his duties, take and subscribe, before 
the Clerk of the Privy Council, an oath, 
which shall be filed in the office of the Clerk, 
in the following form: 


I do solemnly swear that I will faithfully, truly and 
impartially, and to the best of my judgment, skill and 
ability, execute the powers and trusts reposed in me as & 
member of the Restrictive Trade Practices Commission. So 
help me God. 


supervision over and direction of the work 
of the Board. 


(4) One of the members of the Board 
may be appointed by the Governor in 
Council to be Vice-chairman of the Board 
and any member so appointed shall, when- 
ever the Chairman is absent or unable to 
act or whenever there is a vacancy in the 
office of Chairman, exercise the powers 
and perform the duties of the Chairman. 


(5) The Governor in Council may desig- 
nate a member of the Board to exercise the 
powers and perform the duties of the 
Chairman of the Board whenever the 
Chairman and any Vice-chairman are 
absent or unable to act or whenever the 
offices of Chairman and Vice-chairman 
are vacant. 


(6) Subject to subsections (8) and (9), 
each permanent member of the Board 


holds office during good behaviour for a 


term specified in the instrument appoint- 


ing him, not exceeding ten years from the 
date of his appointment. 


(7) Subject to subsections (8) and (9), 
each associate member of the Board holds 
office during good behaviour for a term 
specified in the instrument appointing him 
not exceeding three years from the date of 
his appointment. 


(8) Except as provided in subsection (9), 
a member ceases to be a member of the 
Board on attaining the age of seventy 
years but may be removed at any time by 
the Governor in Council for cause. 


(9) A person may continue to act as a 
member of the Board after the expiration 
of his period of appointment or after 


attaining the age of seventy years, as the 


case may be, in respect of any matter in 
which he became engaged during the term 
of his appointment. 


(10) Subject to subsection (SEs 
member of the Board on the expiration or 
other termination of his term of office is 
eligible for re-appointment either as a per- 
manent or as an associate member. 
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(11) The office of the Commission shall be 
in the city of Ottawa in the Province of 
Ontario, but sittings of the Commission may 
be held at such other places as the Commis- 
sion may decide. RS., c. C-23, s. 16; RS., c. 
10(ist Supp.), s. 34; 1974-75-76, c. 76, s. 5. 


(11) When any permanent memt 
the Board, by reason of any temp 
incapacity, is unable to perform the ¢ 
of his office, the Governor in Couneil 
appoint a temporary substitute mei 
on such terms and conditions as the G 
nor in Council may prescribe. 


16.1 (1) Except in the case of ap 
in receipt of a salary under the Ji. 
Act, each permanent member of the | 
shall be paid a salary to be fixed b 


Governor in Council. | 
: 


(2) Each associate member of the] 
shall be paid a salary or other remu 
tion to be fixed by the Governor in Cc 
and shall perform such duties and d 
such part of his time to such duties @ 
Chairman of the Board directs. 


(3) Each member of the Board i 
titled to be paid such travel and © 
expenses incurred by him in the per) 
ance of his duties under this Act a 
fixed by by-law of the Board made 1 
the authority of this subsection, bu 
such by-law has effect unless it is app 
by the Treasury Board. 


(4) Except in the case of a memt 
the Board in receipt of a salary unde 
Judges Act, or uniess in the case 0) 
other member of the Board the Gov 
in Council otherwise directs, the p 
nent members of the Board sha 
deemed to be persons employed 1 
Public Service for the purposes 0 
Public Service Superannuation Act, ¢ 
be employed in the public servi 
Canada for the purposes of the Go 
ment Employees Compensation Ac 
any regulations made under section 
the Aeronautics Act. 


16.2 Three members of the Boal 


whom one at least is a permanent meé 
constitute a quorum of the Board. 


16.3 The Board may make rules 
erning the exercise of its powers 
performance of its duties and the re 
tion of its proceedings. 


ffice 
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17. (1) On ex parte application of the 
Director, or on his own motion, a member of 
the Commission may order that any person 
resident or present in Canada be examined 
upon oath before, or make production of 
books, papers, records or other documents to 
such member or before or to any other person 
named for the purpose by the order of such 
member and may make such orders as seem to 
him to be proper for securing the attendance 
of such witness and his examination, and the 
production by him of books, papers, records 
or other documents and may otherwise exer- 
cise, for the enforcement of such orders or 
punishment for disobedience thereof, all 
powers that are exercised by any superior 
court in Canada for the enforcement of sub- 
poenas to witnesses or punishment of 
disobedience thereof. 


(2) Any person summoned under subsection 
(1) is competent and may be compelled to 
give evidence as a witness. 


(3) A member of the Commission shall not 
exercise power to penalize any person pursu- 
ant to this Act, whether for contempt or 
otherwise, unless, on the application of the 
member, a judge of the Federal Court of 


16.4 The principal office of the Board 
shall be in the National Capital Region 
described in the schedule to the National 
Capital Act, but sittings of the Board may 
be held at such other places as the Board 
may decide. en 


16.5 The Chairman of the Board may 
designate any three or more members of 
the Board, at least one of whom is a 
permanent member, to sit as a panel of the 
Board and may designate a member to be 
chairman of the panel and any such panel 
may, in respect of any matter assigned to 
it by the Chairman of the Board, exercise 
all of the powers and perform all of the 
duties of the Board.” 


“17. (1) On ex parte application of the 
Competition Policy Advocate, a member 
of the Board may order that any person 
resident or present in Canada be examined 
on oath before, or make production of 
books, papers, records or other documents 
or other things to or before any person, not 
being a member of the Board, named as a 
hearing officer by the order and may make 
such orders as seem to him to be proper 
for securing the attendance of such witness 
and his examination, and the production 
by him of books, papers, records or other 
documents or other things.” 


(3) Where any person fails to comply 
with an order made under subsection (1), 
a judge of the Federal Court of Canada or 
of a superior court of the province in 
which such person is resident or present 
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Canada or of a superior or county court has 
certified, as such judge may, that the power 
may be exercised in the matter disclosed in 
the application, and the member has given to 
such person twenty-four hours notice of the 
hearing of the application or such shorter 
notice as the judge deems reasonable. 


(4) Any books, papers, records, or other 
documents produced voluntarily or in pursu- 
ance of an order under subsection (1) shall 
within thirty days thereafter be delivered to 
the Director, who is thereafter responsible for 
their custody, and within sixty days after the 
receipt of such books, papers, records or other 
documents by him the Director shall deliver 
the original or a copy thereof to the person 
from whom such books, papers, records or 
other documents were received. 


(5) A justice before whom any thing seized 
pursuant to a search warrant issued with ref- 
erence to an offencé against this Act is 
brought may, on the application of the Direc- 
tor, order that such thing be delivered to the 
Director, and the Director shall deal with any 
thing so delivered to him as if delivery of it 
had been made to him pursuant to subsection 


(4). 


(6) Every person summoned to attend pur- 
suant to this section is entitled to the like fees 
and allowances for so doing as if summoned 
to attend before a superior court of the prov- 
ince in which he is summoned to attend. 


(7) The Minister may issue commissions to 
take evidence in another country, and may 
make all proper orders for the purpose and 
for the return and use of evidence so 
obtained. 


(8) Orders to witnesses issued pursuant to 
this section shall be signed by a member of 
the Commission. R.S., c. 314, s. 17; 1960, c. 45, 
eye 


18. (1) At any stage of an inquiry, 
(a) the Director may, if he is of the opinion 
that the evidence obtained discloses a sit- 


may, on application by the Compe; 
Policy Advocate made on_ twenty 
hours notice to such person, or such / 
er notice as the judge directs, order 
person to comply with the order ! 
under subsection (1). | 


(4) Any books, papers, records, or | 
documents or other things produced y 
tarily or in pursuance of an order | 
under subsection (1) shall forthwit 
delivered to the Competition Policy / 
cate, who is thereafter responsible for. 
custody.” 
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issue commissions to take eviden 
another country and may make all } 
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and use of evidence so obtained.” 


“18. (1) The Competition Policy 
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uation contrary to any provision in Part V, 
and 
(b) the Director shall, if the inquiry relates 
to an alleged or suspected offence under 
any provision of Part V and he is so 
required by the Minister, 
prepare a statement of the evidence obtained 
in the inquiry which shall be submitted to the 
Commission and to each person against 
whom an allegation is made therein. 


(2) Upon receipt of the statement referred 
to in subsection (1), the Commission shall fix 
a place, time and date at which argument in 
support of such statement may be submitted 
by or on behalf of the Director, and at which 
such persons against whom an allegation has 
been made in such statement shall be allowed 
full opportunity to be heard in person or by 
counsel. 


(3) The Commission shall, in accordance 
with this Act, consider the statement submit- 
ted by the Director under subsection (1) to- 
gether with such further or other evidence or 
material as the Commission considers 
advisable. 


(4) No report shall be made by the Commis- 
sion under section 19 or 22 against any person 
unless such person has been allowed full op- 
portunity to be heard as provided in subsec- 
tion (2). R.S., c. C-23, s. 18; 1974-75-76, c. 76, 
s. 6. 


19. (1) The Commission shall, as soon as 
possible after the conclusion of proceedings 
taken under section 18, make a report in 
writing and without delay transmit it to the 
Minister. 


(2) The report under subsection (1) shall 
review the evidence and material, appraise 
the effect on the public interest of arrange- 
ments and practices disclosed in the evidence 


comes into his possession pursuant to sec- 
tion 10 or 17, return the original or a copy 
thereof to the person from whom it came. 


(2) The Competition Policy Advocate 
shall, within sixty days after any thing to 
which subsection (1) does not apply comes 
into his possession pursuant to section 10 
or 17, return that thing to the person from 
whom it came unless, in the opinion of the 
Competition Policy Advocate, it is 
required for the purposes of a prosecution 
or other proceedings before a court or of 
an application to the Board commenced or 
made before that time, but where the 
Competition Policy Advocate is of the 
opinion that such a thing may be required 
for the purposes of such a prosecution or 
other proceeding before a court or of an 
application to the Board, whether or not 
the prosecution, proceeding or application 
has then been commenced or made, he 
may return the thing to the person from 
whom it came with a direction that it be 
retained, unaltered, for such reasonable 
period of time as is specified in the direc- 
tion and the person to whom it is returned 
shall retain the thing as so directed and 
shall return it to the Competition Policy 
Advocate whenever, within the period of 
time so specified, the Competition Policy 
Advocate so requests.” 


(repealed) 
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and contain recommendations as to the 
application of remedies provided in this Act 
or other remedies. 


(3) Where it appears from proceedings 
taken under section 18 that a conspiracy, 
combination, agreement or arrangement has 
existed, the report under subsection (1) of this 
section shall include a finding whether or not 
the conspiracy, combination, agreement or 
arrangement relates only to one or more of 
the matters specified in subsection 32(2) and, 
if so, shall include a finding whether or not 
the conspiracy, combination, agreement or 
arrangement has lessened or is likely to lessen 
competition unduly in respect of one of the 
matters specified in paragraphs 32(3)(a) to (d), 


or has restricted or is likely to restrict any 
person from entering into or expanding a 
business in a trade, industry or profession. 


(4) Within thirty days following the trans- 
mission of such report to the Minister, the 
Director shall cause to be delivered into the 
custody from which they came, if not already 
so delivered, all books, papers, records and 
other documents in his possession as evidence 
relating to the inquiry, unless the Attorney 
General of Canada certifies that all or any of 
such documents shall be retained by the 
Director for purposes of prosecution. 


(5) Any report of the Commission shall 
within thirty days after its receipt by the 
Minister be made public, unless the Commis- 
sion states in writing to the Minister it 
believes the public interest would be better 
served by withholding publication, in which 
case the Minister may decide whether the 
report, either in whole or in part, shall be 
made public. 


(6) The Minister may publish and supply 
copies of a report referred to in subsection (5) 
in such manner and upon such terms as he 
deems proper. R.S., c. C-23, s. 19; 1974-75-76, 
CHiOSc je 


20. (1) A member of the Commission may 
allow any person whose conduct is being 
inquired into and shall permit any person 


20. (1) A hearing officer named unde 
section 17 shall permit any person who i 


being examined before him under oath t 
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who is being himself examined under oath to 
be represented by counsel. 


(2) No person shall be excused from attend- 
ing and giving evidence and producing books, 
papers, records or other documents, in obedi- 
ence to the order of a member of the Commis- 
sion, on the ground that the oral evidence or 
documents required of him may tend to 
criminate him or subject him to any proceed- 
ing or penalty, but no oral evidence so 
required shall be used or receivable against 
such person in any criminal proceedings 
thereafter instituted against him, other than 
a prosecution for perjury in giving such evi- 
dence or a prosecution under section 122 or 
124 of the Criminal Code in respect of such 
evidence. RS., c. C-23, s. 20; 1974-75-76, c. 76, 
s. 8. 


21. The Commission or any member 
thereof has all the powers of a commissioner 
appointed under Part I of the Inquines Act. 
RS., c. 314, s. 21. 


22: (1) Notwithstanding subsections 19(1) 
and (2), when, in any inquiry relating to 
alleged situations contrary to section 82 or 33, 
the Commission, after reviewing the state- 
ment submitted by the Director and receiving 
argument in support thereof and in reply 
thereto, is then unable effectively to appraise 
the effect on the public interest of the 
arrangements and practices disclosed in the 
evidence, it shall make an interim report in 
writing, which shall contain a review of the 
evidence and a statement of the reasons why 
the Commission is unable to appraise effec- 
tively the effect of such arrangements and 
practices on the public interest, and without 
delay, such report shall be transmitted to the 
Minister. 


(2) In any case where an interim report 1s 
made pursuant to subsection (1), the Commis- 
sion has authority at any time thereafter 
until a final report as hereinafter provided is 
made 

(a) to exercise the powers conferred on a 

member by section 17, 


be represented by counsel. 


(2) No person shall be excused from 
attending and giving evidence and produc- 
ing books, papers, records or other docu- 
ments or other things in obedience to the 
order of a member of the Board on the 
ground that the oral evidence or docu- 
ments or other things required of him may 
tend to criminate him or subject him to 
any proceeding or penalty, but no oral 
evidence so required shall be used or 
receivable against such person in any 
criminal proceedings thereafter instituted 
against him, other than a prosecution for 
perjury in giving such evidence or a pros- 
ecution under section 122 or 124 of the 
Criminal Code in respect of such 
evidence.” 


(repealed) 
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(b) to require the Director to make further 
inquiry, and for such purpose the Director 
may exercise all the powers conferred on 
him by this Act with respect to an inquiry 
under section 8, 

(c) to require the Director to submit to the 
Commission copies of any books, papers, 
records or other documents obtained in 
such further inquiry, and 

(d) to require by notice in writing any 
person and in the case of a corporation, any 
officer of the corporation, to make and 
deliver to the Commission, within a time 
stated in such notice, or from time to time, 
a written return under oath or affirmation 
showing in detail such information with 
respect to the business of the person named 
in the notice as is by the notice required, 
and such person or officer shall make and 
deliver to the Commission, precisely as 
required a written return under oath or 
affirmation showing in detail the informa- 
tion required; and, without restricting the 
generality of the foregoing, the Commis- 
sion may require a full disclosure and pro- 
duction of all contracts or agreements 
which the person, named in the notice, may 
have at any time entered into with any 
other person, touching or concerning the 
business of the person so named in the 
notice. 


(3) When the Commission has obtained 
such further information as it deems neces- 
sary to appraise effectively the effect on the 
public interest of the practices and arrange- 
ments referred to in subsection (1), it shall 
make a final report in writing and without 
delay transmit it to the Minister, and section 
19 applies to such report and to all books, 
papers, records or other documents obtained 
in the investigation and subsequent inquiry 
upon which such report is based. 


(4) Until the final report is made, the Com- 
mission shall, after making an interim report 
as provided in subsection (1), as soon as possi- 
ble after the 31st day of March in each year 
and in any event within three months thereof 
submit to the Minister an annual report set- 


(repealed) 
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ting out any further action taken and evi- 
dence obtained since such interim report was 
submitted. 


(5) Subsections 19(5) and (6) apply to an 
interim report and an annual report made 
pursuant to this section. RS., c. 314, s. 22; 
1960, c. 45, s. 10. 


PART III 
GENERAL 


23. All officers, clerks and employees 
required for carrying out this Act shall be 
appointed in accordance with the Public Ser- 
vice Employment Act, except that the Director 


or the Commission may, with the approval of 
the Governor in Council, employ such tempo- 
rary, technical and special assistants as may 
be required to meet the special conditions 
that may arise in carrying out this Act. RS., 
c. 314, s. 24. 


24. (1) Any temporary, technical and spe- 
cial assistants employed by the Director or 
the Commission shall be paid for their ser- 
vices and expenses as may be determined by 
the Governor in Council. 


(2) The remuneration and expenses of the 
Director and of each member of the Commis- 
sion and of the temporary, technical and spe- 
cial assistants employed by the Director or 
the Commission, and of any counsel instruct- 
ed under this Act, shall be paid out of money 
appropriated by Parliament to defray the 
cost of administering this Act. 


(3) Except as provided in this section and 
in sections 5 and 16 of this Act, the Public 
Service Employment Act and other Acts relat- 
ing to the Public Service, in so far as appli- 
cable, apply to each member of the Commis- 


“23. All officers and employees 
required in the administration of this Act 
shall be appointed in accordance with the 
Public Service Employment Act, except 
that the Competition Policy Advocate or 
the Board may, with the approval of the 
Governor in Council, employ or retain 
such temporary, technical and _ special 
assistants as may be required to meet the 
special conditions that may arise in the 


administration of this Act. 


24. (1) Any temporary, technical and 
special assistants employed or retained by 
the Competition Policy Advocate or the 
Board and any hearing officers named 
under section 17 shall be paid such fees for 


their services and such amounts in respect 


of their travel and living expenses as are 
approved by the Governor in Council. 


(2) The remuneration and expenses of 
the Competition Policy Advocate, of each 
member of the Board, other than a 
member who is in receipt of a salary under 
the Judges Act, of the temporary, techni- 
cal and special assistants employed or 
retained by the Competition Policy Advo- 
cate or the Board, of the hearing officers 
named under section 17 and of any counsel 
imstructed under this Act shall be paid out 
of money appropriated by Parliament to 
defray the cost of administering this Act. 


(3) Except as provided in this section 
and in sections 5 and 16 of this Act, the 
Public Service Employment Act and other 
Acts relating to the Public Service, in so 
far as applicable, apply to each member of 
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sion, to the Director and to all other persons 
employed under this Act. RS., c. 314, s. 25; 
1966-67, c. 25, s. 45. 


25. Any technical or special assistant or 
other person employed under this Act, when 
so authorized or deputed by the Director, has 
power and authority to exercise any of the 
powers and duties of the Director under this 
Act with respect to any particular inquiry, as 
may be directed by the Director. R.S., c. 314, 
s. 26. 


26. The Minister may at any time require 
the Director to submit an interim report with 
respect to any inquiry by him under this Act, 
and it is the duty of the Director whenever 
thereunto required by the Minister to render 
an interim report setting out the action 
taken, the evidence obtained and the Direc- 
tor’s opinion as to the effect of the evidence. 
RSexalas.27; 


27. (1) All inquiries under this Act shall be 
conducted in private, except that the Chair- 
man of the Commission may order that all or 
any portion of such an inquiry that is held 
before the Commission or any member there- 
of be conducted in public. 


(2) All proceedings before the Commission, 
other than proceedings in relation to an 
inquiry, shall be conducted in public, except 
that the Chairman of the Commission may 
order that all or any portion of such proceed- 
ings be conducted in private. R.S., c. C-23, s. 
27; 1974-75-76, c. 76,8. 9. 


t. 
the Board other than a member who is 
receipt of a salary under the Judges 4 
and an associate member, to the Compet’ 


tion Policy Advocate and to all other pe 


sons employed under this Act.” 


“27, (1) Every inquiry under this Ac 
including every examination of a persc 
and every production of books, paper 
records or other documents or other thin 
pursuant to subsection 17(1), shall be coi 
ducted in private. 

(2) All proceedings before the Boat 
under section 29 and Part IV.1 shall | 
conducted in public except that the Chai 
man of the Board may order that all: 
any portion of such proceedings be co 
ducted in private. 


(3) Subject to subsection 27.1(3), ft 
evidence or information obtained by tt 
Competition Policy Advocate through tk 
exercise of a power conferred on him 
this Act shall be disclosed by the Compet 
tion Policy Advocate to any person exce} 
for the purposes of this Act, and no ev 
dence or information obtained by an 
other person in the course of his dutie 
under this Act shall be disclosed by thé 
person to any person not employed 


esentations 
deral 
ds, etc. 
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27.1 (1) The Director, at the request of 
any federal board, commission or other tri- 
bunal or upon his own initiative, may, and 
upon direction from the Minister shall, make 
representations to and call evidence before 
any such board, commission or other tribunal 
in respect of the maintenance of competition, 
whenever such representations or evidence 
are or is relevant to a matter before the 
board, commission or other tribunal, and to 
the factors that the board, commission or 
other tribunal is entitled to take into con- 
sideration in determining such matter. 


(2) For the purposes of this section, ‘‘federal 
board, commission or other tribunal’? means 
any board, commission, tribunal or person 
who is expressly charged by or pursuant to an 
enactment of Parliament with the responsi- 
bility of making decisions or recommenda- 
tions related directly or indirectly to the pro- 
duction, supply, acquisition or distribution of 
a product and includes an ad hoc commission 
of inquiry charged with any such responsibili- 
ty but does not include a court. 1974-75-76, c. 
76,8. 9. 


retained for the purposes of this Act 
except for the purposes of this Act and 
with the consent of the Competition Policy 
Advocate. 


(4) The Chairman of the Board may 
order that all or any portion of the evi- 
dence or information that is obtained in 
the course of proceedings before the Board 
under section 29 and Part IV.1 be not 
disclosed except to such persons or class of 
persons as the Chairman of the Board 
designates. 


27.1 (1) The Competition Policy Advo- 
cate, at the request of any federal board, 
commission or other agency, or on his own 
initiative, may, and on direction from the 
Minister shall, intervene in any matter 
before such a board, commission or other 
agency for the purpose of making 


representations in respect of any aspect of 
the central purpose of Canadian public 


policy expressed in the preamble to this 
Act including the maintenance of competi- 
tion and the efficient allocation and utili- 
zation of resources whenever such 
representations are, in the opinion of the 
Competition Policy Advocate or the Min- 
ister, relevant to a matter before the 
board, commission or other agency, and to 
the factors that the board, commission or 
other agency is entitled to take into con- 
sideration in determining such matter. 


(2) Where the Competition Policy 
Advocate, under subsection (1), intervenes 
before a federal board, commission or 
other agency in respect of any matter 
before it, or notifies such a board, commis- 
sion or other agency that he proposes to do 
SO, 


(a) the board, commission or other 
agency shall enter the name of the Com- 
petition Policy Advocate on any record 
relating to the matter; 


(b) the board, commission or other 
agency shall, notwithstanding any other 
Act, afford the Competition Policy 
Advocate access to any evidence or ma- 
terial that forms part of the record in 
relation to the matter or would form 


Confidentiality 


“Federal board, 


commission or 
other agency” 
defined 


164 


part of the record in relation thereto i; 
record were maintained; | 


(c) the Competition Policy Advocg 
may, in so far as it is consistent with t 
ordinary procedure of the board, cor 
mission or other agency, call and exar 
ine witnesses before it, cross-exami 
witnesses called before it by any oth 
party to the matter and submit materj 
and arguments to the board, commissic 
or other agency; and 


(d) the Competition Policy Advoca 
shall have all other rights, not referre 
to in paragraphs (a) to (c), of any par) 
to the matter including any right — 
appeal or to otherwise obtain a review ‘ 
any decision of the board, commissio 
or other agency in relation to the matt: 
as if he were a party aggrieved or othe 
wise affected by the decision. 


(3) The Competition Policy Advocat 
shall maintain, in respect of any eviden 
or material to which he gains access und 
this section, the same degree of confide 
tiality that is required of or afforded — 
the federal board, commission or oth 
agency in relation thereto. 


(4) For the purposes of this sectic 
“federal board, commission or other age 
cy” means a board, commission, agency 
person who is expressly charged by 
pursuant to an Act of Parliament with t! 
responsibility of making decisions 


recommendations related directly or i 
directly to the production, supply, acquis 
tion or distribution of a product ar 
includes an ad hoc commission of inquii 
charged with any such responsibility bi 
does not include a person or persol 
appointed under section 96 of the Britis 
North America Act, 1867, while acting i 
the capacity in which they were 
appointed, the Governor in Council or tt 
Treasury Board.” 


ion 
yy Board 
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PART IV 
SPECIAL REMEDIES 


28. Whenever, from or as a result of an 
inquiry under this Act, or from or as a result 
of a judgment of the Supreme Court or Fed- 
eral Court of Canada or of any superior, 
district or county court in Canada, it appears 
to the satisfaction of the Governor in Council 


that with regard to any article there has exist- 
ed any conspiracy, combination, agreement, 
arrangement, merger or monopoly to promote 
unduly the advantage of manufacturers or 
dealers at the expense of the public, and if it 
appears to the Governor in Council that such 
disadvantage to the public is presently being 
facilitated by the duties of customs imposed 
on the article, or on any like article, the 
Governor in Council may direct either that 
such article be admitted into Canada free of 
duty, or that the duty thereon be reduced to 
such amount or rate as will, in the opinion of 
the Governor in Council, give the public the 
benefit of reasonable competition. 1960, c. 45, 
s. 11. 


29. In any case where use has been made 
of the exclusive rights and privileges con- 
ferred by one or more patents for invention or 
by one or more trade marks so as 

(a) to limit unduly the facilities for trans- 

porting, producing, manufacturing, supply- 

ing, storing or dealing in any article or 
commodity which may be a subject of trade 
or commerce, Or 

(b) to restrain or injure, unduly, trade or 

commerce in relation to any such article or 

commodity, or 

(c) to prevent, limit or lessen, unduly, the 

manufacture or production of any such 

article or commodity or unreasonably to 
enhance the price thereof, or 

(d) to prevent or lessen, unduly, competi- 

tion in the production, manufacture, pur- 

chase, barter, sale, transportation or supply 
of any such article or commodity, 
the Federal Court of Canada, on an informa- 
tion exhibited by the Attorney General of 


“28. Whenever, from or as a result of 
an inquiry under this Act or a judgment or 
decision of a court or the Board in pro- 
ceedings under or pursuant to this Act, it 
appears to the satisfaction of the Governor 


in Council that competition in respect of 


any product has been impaired as a result 
of conduct that is prohibited by this Act or 


in respect of which the Board may make 
an order under this Act and that such 
result is facilitated by duties of customs, or 
can be ameliorated by a removal or reduc- 
tion of duties of customs, applicable to any 
article, the Governor in Council may, by 
order, remove or reduce any such duties of 
customs. 


29. (1) Where, on application by the 
Competition Policy Advocate, and, except 
where subsection (3) applies, after afford- 
ing every person against whom an injunc- 
tion is sought a reasonable opportunity to 
be heard, the Board finds that a prima 
facie case has been presented to the effect 
that a person against whom an injunction 
is sought has engaged, is about to engage 
or is likely to engage in conduct that would 
afford grounds for the making of an order 
by the Board against him under any provi- 
sion of Part IV.1 and that serious injury to 
competition or to the business of another 
person is thereby threatened, the Board, 
acting on the principles applied by the 
Federal Court of Canada in respect of 
injunctions, may, by order, enjoin that 
person against whom an injunction is 
sought from engaging or continuing to 
engage in any such conduct pending the 
commencement or completion of proceed- 
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Canada, may for the purpose of preventing 
any use in the manner defined above of the 
exclusive rights and privileges conferred by 
any patents or trade marks relating to or 
affecting the manufacture, use or sale of such 
article or commodity, make one or more of 
the following orders: 
(e) declaring void, in whole or in part, any 
agreement, arrangement or licence relating 
to such use; 
(f) restraining any person from carrying 
out or exercising any or all of the terms or 
provisions of such agreement, arrangement 
or licence; 
(g) directing the grant of licences under 
any such patent to such persons and on 
such terms and conditions as the court may 
deem proper, or, if such grant and other 
remedies under this section would appear 
insufficient to prevent such use, revoking 
such patent; 
(h) directing that the registration of a trade 
mark in the register of trade marks be 
expunged or amended; and 
(2) directing that such other acts be done or 
omitted as the Court may deem necessary 
tc prevent any such use; 
but no order shall be made under this section 
that is at variance with any treaty, conven- 
tion, arrangement or engagement with any 
other country respecting patents or trade 
marks to which Canada is a party. RS., c. 
314, s. 30. 


ings under Part IV.1 against him. x 


(2) Subject to subsection (3), ai 
forty-eight hours notice of an applic: 
for an injunction under subsection 
shall be given by the Competition Rj 
Advocate to each person against whom 
injunction is sought. 


(3) Where the Board, on an aselitl 
under subsection (1), is satisfied that 


(a) subsection (2) cannot reasonabl 
complied with, or 


(5) the urgency of the situation is s 

that service of notice in accordance \ 
subsection (2) would not be in the ee 
interest, 


it may proceed with the application 
parte but any injunction issued under ; 
section (1) on ex parte application s 
have effect only for such period, 
exceeding ten days, as is specified in 
order. 


(4) An injunction issued under sub 
tion (1) 

(a) shall be in such terms as the Be 

considers necessary and _ sufficient 

meet the circumstances of the case; a 


(b) subject to subsection (3), shall h 
effect for such period of time as is sp 
fied therein. 


(5) “he Bodied: at any time and ff 
time to time on application by the Com 
tition Policy Advocate, or any person 
whom an injunction issued under subs 
tion (1) was directed, notice of wh 
application has been given to all ot 
persons who are parties to the injunct 
Or were parties to the application un 
subsection (1), may by order 


(a) notwithstanding subsections (3) a 
(4), continue the injunction, with 
without modification, for such defin 
period as is stated in the order; or 


(6) revoke the injunction. 


ition 


on 
y court 
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29.1 (1) Where it appears to a court, on an 
application by or on behalf of the Attorney 
General of Canada or the attorney general of 
a province, 

(a) that a person named in the application 

has done, is about to do or is likely to do 

any act or thing constituting or directed 
toward the commission of an offence under 

Part V or section 46.1, and 

(b) that if the offence is committed or 

continued 

(i) injury to competition that cannot 
adequately be remedied under any other 
section of this Act will result, or 

(ii) a person is likely to suffer, from the 
commission of the offence, damage for 
which he cannot adequately be compen- 
sated under any other section of this Act 
and that will be substantially greater 
than any damage that a person named in 
the application is likely to suffer from an 
injunction issued under this subsection in 
the event that it is subsequently found 
that an offence under Part V or section 


46.1 has not been committed, was not 
about to be committed and was not likely 
to be committed, 


the court may, by order, issue an interim 
injunction forbidding any person named in 
the application from doing any act or thing 
that it appears to the court may constitute or 
be directed toward the commission of an 
offence, pending the commencement or com- 
pletion of a prosecution or proceedings under 
subsection 30(2) against the person. 


(2) Subject to subsection (3), at least forty- 
eight hours notice of an application for an 
injunction under subsection (1) shall be given 
by or on behalf of the Attorney General of 
Canada or the attorney general of a province, 


(6) Where an injunction is issued under 
subsection (1), the Competition Policy 
Advocate shall proceed as expeditiously as 
possible to commence or complete pro- 
ceedings under Part IV.1 arising out of the 
conduct in respect of which the injunction 
was issued.” 


29.1 (1) Where it appears to a court, 
on an application by or on behalf of the 
Attorney General of Canada or the attor- 
ney general of a province that a prima 
facie case has been presented to the effect 
that a person against whom an injunction 
is sought has done, is about to do or is 
likely to do any act or thing constituting or 
directed toward the commission of an 
offence under Part V or section 46.1, and 


that serious injury to competition or to the 
business of another person is _is_thereby 


threatened, the court may, by order, enjoin 

that perso person from doing any act or thing 
that it appears to the court may constitute 
or be directed toward the commission of 
such an offence, pending the commence- 
ment or completion of a prosecution or 
proceedings under subsection 30(3) 
against the person.” 
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as the case may be, to each person against 
whom the injunction is sought. 


(3) Where a court to which an application is 
made under subsection (1) is satisfied that: 


(a) subsection (2) cannot reasonably be 

complied with, or 

(b) the urgency of the situation is such that 

service of notice in accordance with subsec- 

tion (2) would not be in the public interest, 
it may proceed with the application ez parte 
but any injunction issued under subsection (1) 
by the court on ex parte application shall 
have effect only for such period, not exceed- 
ing ten days, as is specified in the order. 


(4) An injunction issued under subsection 
(1) 

(a) shall be in such terms as the court that 
issues it considers necessary and sufficient 
to meet the circumstances of the case; and 
(b) subject to subsection (3), shall have 
effect for such period of time as is specified 
therein. 


(5) A court that issues an injunction under 
subsection (1), at any time and from time to 


time on application by or on behalf of the 
Attorney General of Canada or the attornev 
general of a province, as the case may be, or 
by or on behalf of any person to whom the 
injunction is directed, notice of which 
application has been given to all other parties 
thereto, may by order, 


(a) notwithstanding subsections (3) and (4), 
continue the injunction, with or without 
modification, for such definite period as is 
stated in the order; or 


(6) revoke the injunction. 


(6) Where an injunction is issued under 
subsection (1), the Attorney General of 
Canada or the attorney general of a province, 
as the case may be, shall proceed as expedi- 
tiously as possible to institute and conclude 


(5) A court that issues an injun 
under subsection (1), at any time and 
time to time on application by or on b 
of the Attorney General of Canada o 
attorney general of a province, as the 
may be, or by or on behalf of any pers 
whom the injunction is directed, noti 
which application has been given t 


other persons who are parties to 
injunction or were parties to the app 


tion under subsection (1), may by orde 


ns 
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any prosecution or proceedings arising out of 
the actions on the basis of which the injunc- 
tion was issued. 


(7) A court may punish any person who 
contravenes or fails to comply with an injunc- 
tion issued by it under subsection (1) by a fine 
in the discretion of the court, or by imprison- 
ment for a term not exceeding two years. 


(8) In this section, ‘‘court”’ means the Fed- 
eral Court of Canada or a superior court of 
criminal jurisdiction as defined in the Crimi- 
nal Code. 1974-75-76, c. 76, s. 10. 


30. (1) Where a person has been convicted 
of an offence under Part V 


(a) the court may at the time of such con- 
viction, on the application of the Attorney 
General of Canada or the attorney general 
of the province, or 
(b) a superior court of criminal jurisdiction 
in the province may at any time within 
three years thereafter, upon proceedings 
commenced by information of the Attorney 
General of Canada or the attorney general 
of the province for the purposes of this 
section, 
and in addition to any other penalty imposed 
on the person convicted, prohibit the con- 
tinuation or repetition of the offence or the 
doing of any act or thing by the person con- 
victed or any other person directed toward 


the continuation or repetition of the offence 
and where the conviction is with respect to a 
merger or monopoly, direct the person con- 
victed or any other person to do such acts or 
things as may be necessary to dissolve the 
merger or monopoly in such manner as the 
court directs. 


(2) Where it appears to a superior court of 
criminal jurisdiction in proceedings com- 


“(7) In this section, “court” means the 
Federal Court of Canada or a superior 
court of criminal jurisdiction as defined in 
the Criminal Code.” 


(repealed) 


‘30. (1) Where a person has been con- 
victed of an offence under Part V, 


(a) the court may at the time of such 
conviction, on the application of the 
Attorney General of Canada or the 
attorney general of the province, or 


(b) the Federal Court of Canada or a 
superior court of criminal jurisdiction in 


the province in which the person was so 
convicted may at any time within three 


years thereafter, on the application of 
the Attorney General of Canada or the 
attorney general of the province for the 
purposes of this section, 


in addition to any other punishment 
imposed on the person convicted, by order 
prohibit the continuation of the offence, 
the repetition thereof or the commission of 
a like offence or the doing of any act or 
thing by the person convicted or any other 
person directed toward the continuation of 
the offence, the repetition thereof or the 
commission of a like offence and where the 
conviction is with respect to a monopoly, 


may also, by order, direct the person con- 


victed or any other person to dissolve the 
monopoly or reduce the degree of monopo- 
ly or to divest himself of such part of his 
business or assets as is prescribed in the 
direction, in a manner prescribed therein. 


(2) At any stage, before conviction, of a 
prosecution for an offence under Part V, 


Idem 


Appeals 


DAO 


menced by information of the Attorney Gen- 
eral of Canada or the attorney general of the 
province for the purposes of this section that 
a person has done, is about to do or is likely 
to do any act or thing constituting or directed 
toward the commission of an offence under 
Part V, the court may prohibit the commis- 
sion of the offence or the doing or continua- 
tion of any act or thing by that person or any 
other person constituting or directed toward 
the commission of such an offence, and, 
where the offence is with respect to a merger 
or monopoly, direct that person or any other 
person to do such acts or things as may be 
necessary to dissolve the merger or monopoly 
in such manner as the court directs. 


(3) The Attorney General or any person 
against whom an order of prohibition or dis- 
solution is made may appeal against the 
order or a refusal to make an order or the 
quashing of an order 


(a) from a superior court of criminal juris- 

diction in the province to the court of 

appeal of the province, 

(b) from the Federal Court—Trial Division 

to the Federal Court of Appeal, and 

(c) from the court of appeal of the province 

or the Federal Court of Appeal to the 

Supreme Court of Canada 
as the case may be, upon any ground that 
involves a question of law or, if leave to 
appeal is granted by the court appealed to 
within twenty-one days after the judgment 
appealed from is pronounced or within such 
extended time as the court appealed to or a 
judge thereof for special reasons allows. on 


any ground that appears to that court to be a 
sufficient ground of appeal. 


(4) Where the court of appeal or the 
Supreme Court of Canada allows an appeal, 
it may quash any order made by the court 
appealed from, and may make any order that 
in its opinion fe court appealed from could 
and should have made. 


the court before which the proce 
were taken may, with the consent | 


Attorney General by or on whose | 
the proceedings were taken or his 
and of an accused, dismiss the prose 
as against that accused and make an 

| 
referred to in subsection (1) agains 
accused. 


(3) Where it appears to the Fi 
Court of Canada or a superior cot 
criminal jurisdiction on an applicati 
the Attorney General of Canada ¢ 
attorney general of the province fo 
purposes of this section that a perso 
done, is about to do or is likely to d 
act or thing constituting or dir 
toward the commission of an offence} 
Part V, the court may prohibit the 
mission of the offence or the doir 
continuation of any act or thing by 
person or any other person constituti 
directed toward the commission of sui 
offence, and, where the offence is 
respect to a monopoly, may also ¢ 
that person or any other person to dis 
the monopoly or reduce the degre 
monopoly or to divest himself of such 
of his business or assets as is prescrib 
the direction, in a manner presc 
therein. 


(4) The Attorney General or any Pp 
against whom an order is made unde1 
section may appeal against the order 
refusal to make an order or the qua: 
of an order 


(a) from a superior court of crin 
Jurisdiction in the province to the ¢ 
of appeal of the province, 


on 


ion of 
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(5) Subject to subsections (3) and (4), Part 
XVIII of the Criminal Code applies mutatis 
mutandis to appeals under this section. 


(6) A court may punish any person who 
contravenes or fails to comply with a prohibi- 
tion or direction made or given by it under 
this section by a fine in the discretion of the 
court, or by imprisonment for a term not 
exceeding two years. 


(7) Any proceedings pursuant to an infor- 
mation of the Attorney General of Canada or 
the attorney general of a province under this 
section shall be tried by the court without a 
jury, and the procedure applicable in injunc- 
tion proceedings in the superior courts of the 
province shall, in so far as possible, apply. 


(8) This section applies in respect of all 
prosecutions under this Act whether com- 
menced before or after the Ist day of Novem- 
ber 1952 and in respect of all acts or things, 
whether committed or done before or after 
that date. 


(d) from a court of criminal jurisdiction 
in the province to an appeal court in the 
province, 


(c) from the Federal Court—Trial Divi- 
sion to the Federal Court of Appeal, 


(d) from an appeal court in the prov- 
ince to the court of appeal of the prov- 
ince, and 


(e) from the court of appeal of the prov- 
ince or the Federal Court of Appeal to 
the Supreme Court of Canada, 


as the case may be, on any ground that 
involves a question of law, or, if leave to 
appeal is granted by the court appealed to 
within twenty-one days after the judgment 
appealed from is pronounced or within 
such extended time as the court appealed 
to or a judge thereof for special reasons 
allows, on any ground that appears to that 
court to be a sufficient ground of appeal. 


(5) Subsection (4) does not apply where 
an order referred to in subsection (1) is 
made in circumstances described in sub- 
section (2). 


(6) Where a court appealed to allows an 
appeal under this section, it may quash 


any order made by the court appealed 
from, and may make any order that in its 
opinion the court appealed from could and 
should have made. 


(7) Subject to subsections (4) and (6), 
Part XVIII or XXIV of the Criminal 
Code, whichever is appropriate in the cir- 
cumstances, applies with such modifica- 
tions as the circumstances require to 
appeals under this section. 


(8) Any proceedings pursuant to para- 
graph (1)(5) or subsection (3) shall be 
tried by the court without a jury, and the 
procedure applicable in injunction pro- 
ceedings in the Federal Court of Canada 
or the superior courts of the province, as 


the case may be, shall, in so far as possi- 
ble, apply. 


Interpretation 
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(9) In this section “superior court of crimi- 
nal jurisdiction’? means a superior court of 
criminal jurisdiction as defined in the Crimi- 
nal Code. RS., c. C-23, s. 30; 1974-75-76, c. 76, 
s.11. 


31. (1) Notwithstanding anything con- 
tained in Part V, where any person is convict- 
ed of an offence under Part V, the court 
before whom such person was convicted and 
sentenced may, from time to time within 
three years thereafter, require the convicted 
person to submit such information with 
respect to the business of such person as the 
court deems advisable, and without restrict- 
ing the generality of the foregoing the court 
may require a full disclosure of all transac- 
tions, operations or activities since the date of 
the offence under or with respect to any con- 
tracts, agreements or arrangements, actual or 
tacit, that the convicted person may at any 
time have entered into with any other person 
touching or concerning the business of the 
person convicted. 


(2) The court may punish any failure to 
comply with an order under this section by a 
fine in the discretion of the court or by 
imprisonment for a term not exceeding two 
years. 1960, c. 45, s. 13. 


31.1 (1) Any person who has suffered loss 
or damage as a result of 


(a) conduct that is contrary to any provi- 

sion of Part V, or 

(b) the failure of any person to comply 

with an order of the Commission or a court 

under this Act, 
may, In any court of competent jurisdiction, 
sue for and recover from the person who 
engaged in the conduct or failed to comply 
with the order an amount equal to the loss or 
damage proved to have been suffered by him, 
together with any additional amount that the 
court may allow not exceeding the full cost to 
him of any investigation in connection with 
the matter and of proceedings under this 
section. 


(9) In this section, “‘superior c¢ 
criminal jurisdiction’, “court of cy 


jurisdiction”, “court of appeal’ 
“appeal court” have the me 


Criminal Code.” 


assigned to them for the purposes. 


(repealed) 


“31.1 (1) Any person who has sul 
loss or damage as a result of 


(a) conduct that is contrary te 
provision of Part V, or 


(6) the failure of any person to c 
with an order of the Board or a 
under this Act, 


may, in any court of competent jur 
tion, sue for and recover from the p 
who engaged in the conduct or fail 
comply with the order an amount eq 
the loss or damage proved to have 


suffered by him or, in the case of pro 
ings to which Part V.1 does not appl} 


amount that the court may allow 
exceeding the full cost to him of any i 
tigation in connection with the matte 
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(2) In any action under subsection (1) 
against a person, the record of proceedings in 
any court in which that person was convicted 
of an offence under Part V or convicted of or 
punished for failure to comply with an order 
of the Commission or a court under this Act 
is, in the absence of any evidence to the 
contrary, proof that the person against whom 
the action is brought engaged in conduct that 
was contrary to a provision of Part Noor 
failed to comply with an order of the Com- 
mission or a court under this Act, as the case 
may be, and any evidence given in those 
proceedings as to the effect of such acts or 


omissions on the person bringing the action 1s 
evidence thereof in the action. 


(3) For the purposes of any action under 
subsection (1), the Federal Court of Canada is 
a court of competent jurisdiction. 


(4) No action may be brought under subsec- 
tion (1), 
(a) in the case of an action based on con- 


of proceedings under this section or an 
amount equal to the aggregate of such 
amounts. 


(1.1) A court in which proceedings 
under this section are instituted may, in 
addition to or in lieu of ordering payment 
of an amount as described in subsection 
(1) and whether or not recovery of such an 
amount is sought in the proceedings, grant 
any other remedy or relief applied for in 
the proceedings, whether by way of injunc- 
tion or otherwise, that the court by reason 
of its general jurisdiction has authority to 
grant. 


(1.2) Where a remedy or relief other 
than the recovery of an amount as 
described in subsection (1) is applied for in 
proceedings instituted under this section, 
notice of the proceedings, specifying the 
remedy or relief applied for, shall be given 
by the person instituting the proceedings 
to the Competition Policy Advocate forth- 
with after the institution thereof. 


(2) In any action under subsection (1) 
or Part V.1 against a person, the record of 
proceedings in any court in which that 
person was convicted of an offence under 
Part V or convicted of or punished for 
failure to comply with an order of the Board 
or a court under this Act is, in the absence 
of proof to the contrary, proof that the 
person against whom the action is brought 
engaged in conduct that was contrary toa 


provision of Part V or failed to comply 
with an order of the Board or a court 
under this Act, as the case may be, and 
any evidence given in those proceedings as 
‘to the effect of such acts or omissions on 
the person bringing the action is evidence 
thereof in the action.” 


Jurisdiction of 
Commission 
where refusal to 
deal 
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duct that is contrary to any provision of 
Part V, after two years from 
(i) a day on which the conduct was 
engaged in, or 
(ii) the day on which any criminal pro- 
ceedings relating thereto were finally dis- 
posed of, 
whichever is the later; and 
(b) in the case of an action based on the 
failure of any person to comply with an 
order of the Commission or a court, after 
two years from 
(i) a day on which the order of the Com- 
mission or court was violated, or 
(ii) the day on which any criminal pro- 
ceedings relating thereto were finally dis- 
posed of, 
whichever is the later. 1974-75-76, c. 76, 
s. 12. 


PART IV.1 


MATTERS REVIEWABLE BY 
COMMISSION 


31.2 (1) Where, on application by the 
Director, and after affording every supplier 
against whom an order is sought a reasonable 
opportunity to be heard, the Commission 
finds that 


(a) a person is substantially affected in his 
business or is precluded from carrying on 
business due to his inability to obtain ade- 
quate supplies of a product anywhere in a 
market on usual trade terms, 


(6) the person referred to in paragraph (a) 
is unable to obtain adequate supplies of the 
product because of insufficient competition 
among suppliers of the product in the 
market, 
(c) the person referred to in paragraph (a) 
is willing and able to meet the usual trade 
terms of the supplier or suppliers of such 
product, and 

(d) the product is in ample supply, 

the Commission may, 


article is a 
te product 


tion of 


znment 
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(e) where the product is an article, recom- 
mend to the Minister of Finance that any 
duties of customs on the article be removed, 
reduced or remitted with respect to the 
person to the extent necessary to place him 
on an equal footing with other persons who 
are able to obtain adequate supplies of the 
article in Canada, and 

(f) order that one or more suppliers of the 
product in the market, who have been 
afforded a reasonable opportunity to be 
heard, accept the person as a customer 
within a specified time on usual trade 
terms unless, within the specified time, in 
the case of an article, any duties of customs 
on the article are removed, reduced or 
remitted and the effect of such removal, 
reduction or remission is to place the 
person on an equal footing with other per- 
sons who are able to obtain adequate sup- 
plies of the article in Canada. 


(2) For the purposes of this section, an 
article is not a separate product in a market 
only because it is differentiated from other 
articles in its class by a trade mark, proprie- 
tary name or the like, unless the article so 
differentiated occupies such a dominant posi- 
tion in that market as to substantially affect 
the ability of a person to carry on business in 
that class of articles unless he has access to 
the article so differentiated. 


(3) For the purposes of this section, the 
expression “trade terms” means terms in 
respect of payment, units of purchase and 


reasonable technical and servicing require- 
ments. 1974-75-76, c. 76, s. 12. 


31.3 Where, on application by the Direc- 
tor, and after affording the supplier against 
whom an order is sought a reasonable oppor- 
tunity to be heard, the Commission finds that 
the practice of consignment selling has been 
introduced by a supplier of a product who 
ordinarily sells the product for resale, for the 
purpose of 

(a) controlling the price at which a dealer 
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in the product supplies the product, or 
(b) discriminating between consignees or 
between dealers to whom he sells the prod- 
uct for resale and consignees, 
the Commission may order the supplier to 
cease to carry on the practice of consignment 
selling of the product. 1974-75-76, c. 76, s. 12. 


Definitions 31.4 (1) For the purposes of this section, 
“exclusive deal- “exclusive dealing” means 


ing” s % 
(a) any practice whereby a supplier of a 
product, as a condition of supplying the 
product to a customer, requires that cus- 
tomer to 
(i) deal only or primarily in products 
supplied by or designated by the sup- 
plier or his nominee, or 
(ii) refrain from dealing in a specified 
class or kind of product except as sup- 
plied by the supplier or his nominee, 
and 
(b) any practice whereby a supplier of a 
product induces a customer to meet a 
condition set out in subparagraph (aXi) 
or (i1) by offering to supply the product 
to him on more favourable terms or con- 
ditions if the customer agrees to meet the 
condition set out in either of those 
subparagraphs; 
“market restric.  “‘market restriction” means any practice 
pri whereby a supplier of a product, as a condi- 
tion of supplying the product to a custom- 
er, requires that customer to supply any 
product only in a defined market, or exacts 
a penalty of any kind from the customer if 
he supplies any product outside a defined 
market; 


“tied selling” “tied selling” means 


(a) any practice whereby a supplier of a 
product, as a condition of supplying the 
product (the “tying” product) to a cus- 
tomer, requires that customer to 
(i) acquire some other product from 
the supplier or his nominee, or 
(ii) refrain from using or distributing, 
in conjunction with the tying product, 
another product that is not of a brand 
or manufacture designated by the sup- 


Ixclusive deal- 
ng and tied 
elling 


Market restric- 
tion 
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plier or his nominee, and 

(b) any practice whereby a supplier of a 
product induces a customer to meet a 
condition set out in subparagraph (a)(i) 
or (ii) by offering to supply the tying 
product to him on more favourable terms 
or conditions if the customer agrees to 
meet the condition set out in either of 
those subparagraphs. 


(2) Where, on application by the Director, 
and after affording every supplier against 
whom an order is sought a reasonable oppor- 
tunity to be heard, the Commission finds that 
exclusive dealing or tied selling, because it is 
engaged in by a major supplier of a product 
in a market or because it is widespread in a 
market, is likely to 


(a) impede entry into or expansion of a 

firm in the market, 

(b) impede introduction of a product into 

or expansion of sales of a product in the 

market, or 

(c) have any other exclusionary effect in 

the market, 
with the result that competition is or is likely 
to be lessened substantially, the Commission 
may make an order directed to all or any of 
such suppliers prohibiting them from con- 
tinuing to engage in such exclusive dealing or 
tied selling and containing any other require- 
ment that, in its opinion, is necessary to over- 
come the effects thereof in the, market or to 
restore or stimulate competition in the 
market. 


(3) Where, on application by the Director, 
and after affording every supplier against 
whom an order is sought a reasonable oppor- 
tunity to be heard, the Commission finds that 
market restriction, because it is engaged in by 
a major supplier of a product or because it is 
widespread in relation to a product, is likely 
to substantially lessen competition in relation 
to the product, the Commission may make an 
order directed to all or any of those suppliers 
prohibiting them from continuing to engage 
in market restriction and containing any 
other requirement that, in its opinion, 1s 
necessary to restore or stimulate competition 
in relation to the product. 
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Whaca no Grder (4) The Commission shall not make an 


i be made and order under this section where, in its opinion, 
imitation on : : Sh on: 
application of (a) exclusive dealing or market restriction 


mae is or will be engaged in only for a reason- 

able period of time to facilitate entry of a 
new supplier of a product into a market or 
of a new product into a market, 
(b) tied selling that is engaged in is reason- 
able having regard to the technological 
relationship between or among the prod- 
ucts to which it applies, or 
(c) tied selling that is engaged in by a 
person in the business of lending money is 
for the purpose of better securing loans 
made by him and is reasonably necessary 
for such purpose, 

and no order made under this section applies 

in respect of exclusive dealing, market restric- 

tion or tied selling between or among compa- 

nies, partnerships and sole proprietorships 

that are affiliated. 


Where company, (5) For the purposes of subsection (4), 
partnership or : ; va ; 

gate Uraprietor (a) a company is affiliated with another 
ship affiliated company if 


(i) one is a subsidiary of the other, 
(ii) both are subsidiaries of the same 


company, 
(iii) both are controlled by the same 
person, or 
(iv) each is affiliated with the same 
company; 


(b) a partnership or sole proprietorship is 
affiliated with another partnership, sole 
proprietorship or a company if both are 
controlled by the same person; and 

(c) a company, partnership or sole proprie- 
torship is affiliated with another company, 
partnership or sole proprietorship in respect 
of any agreement between them whereby 
one party grants to the other party the 
right to use a trade mark or trade name to 
identify the business of the grantee, 
provided 


(i) such business is related to the sale or 
distribution, pursuant to a marketing 
plan or system prescribed substantially 
by the grantor, of a multiplicity of prod- 


Ly 


ucts obtained from competing sources of 
supply and a multiplicity of suppliers, 
and 

(ii) no one product dominates such 
business. 


(6) For the purposes of this section, a com- 
pany is deemed to be controlled by a person 
if shares of the company carrying voting 
rights sufficient to elect a majority of the 
directors of the company are held, other than 
by way of security only, by or on behalf of 
that person. 


(7) For the purposes of subsection (4) in its 
application to market restriction, where there 
is an agreement whereby one person (the 
“first”? person) supplies or causes to be sup- 
plied to another person (the ‘‘second” person) 
an ingredient or ingredients that the second 
person processes by the addition of labour 
and material into an article of food or drink 
that he then sells in association with a trade 
mark that the first person owns or in respect 
of which the first person is a registered user, 
the first person and the second person are 
deemed, in respect of such agreement, to be 
affiliated. 1974-75-76, c. 76, s. 12. 


31.5 Where, on application by the Direc- 
tor, and after affording a reasonable opportu- 
nity to be heard to all persons and companies 
to whom an order hereinafter referred to 
would apply, the Commission finds that 


(a) a judgment, decree, order or other pro- 
cess given, made or issued by or out of a 
court or other body in a country other than 
Canada can be implemented in whole or in 
part by persons in Canada, by companies 
incorporated by or pursuant to an Act of 
Parliament or of the legislature of a prov- 
ince, or by measures taken in Canada, and 
(b) the implementation in whole or in part 
of the judgment, decree, order or other pro- 
cess in Canada would 

(i) adversely affect competition in 

Canada, 

(ii) adversely affect the efficiency of 


Foreign laws and 
directives 
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trade or industry in Canada without 
bringing about or increasing in Canada 
competition that would restore and 
improve such efficiency, 
(iii) adversely affect the foreign trade of 
Canada without compensating advan- 
tages, or 
(iv) otherwise restrain or injure trade or 
commerce in Canada without compensat- 
ing advantages, 
the Commission may, by order, direct that 
(c) no measures be taken in Canada to 
implement the judgment, decree, order or 
process, or 
(d) no measures be taken in Canada to 
implement the judgment, decree, order or 
process except in such manner as the Com- 
mission prescribes for the purpose of avoid- 
ing an effect referred to in subparagraphs 
(b)(i) to (iv). 1974-75-76, c. 76, s. 12. 


31.6 (1) Where, on application by the 
Director, and after affording to the person or 
company, hereinafter referred to, a reason- 
able opportunity to be heard, the Commis- 
sion finds that a decision has been or is about 
to be made by a person in Canada or a 
company incorporated by or pursuant to an 
Act of Parliament or of the legislature of a 
province 


(a) as a result of 


(i) a law in force in a country other than 
Canada, or 
(ii) a directive, instruction, intimation of 
policy or other communication to that 
person or company or to any other 
person from 
(A) the government of a country other 
than Canada or of any political sub- 
division thereof that is in 2 position to 
direct or influence the policies of that 
person or company, or 
(B) a person in a country other than 
Canada who is in a position to direct or 
influence the policies of that person or 
company, 
where the communication is for the pur- 
pose of giving effect to a law in force in a 
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country other than Canada, 


and that the decision, if implemented, 
would have or would be likely to have any 
of the effects mentioned in subparagraphs 
31.5(b)(i) to (iv), or 

(b) as a result of a directive, instruction, 
intimation of policy or other communica- 
tion to that person or company or to any 
other person, from a person in a country 
other than Canada who is in a position to 
direct or influence the policies of that 
person or company, where the communica- 
tion is for the purpose of giving effect to a 
conspiracy, combination, agreement or 
arrangement entered into outside Canada 
that, if entered into in Canada, would have 
been in violation of section 32, 


the Commission may, by order, direct that 


(c) in a case described in paragraph (a) or 
(b), no measures be taken by the person or 
company in Canada to implement the law, 
directive, instruction, intimation of policy 
or other communication, or 

(d) in a case described in paragraph (a), no 
measures be taken by the person or com- 
pany in Canada to implement the law, 
directive, instruction, intimation of policy 
or other communication except in such 
manner as the Commission prescribes for 
the purpose of avoiding an effect referred 
to in subparagraphs 31.5(b)(@) to (iv). 


(2) No application may be made by the 


Director for an order under this section 
against a particular company where proceed- 
ings have been commenced under section 32.1 
against that company based on the same or 
substantially the same facts as would be 
alleged in the application. 1974-75-76, c. 76, 
s. 12. 


“(b) as a result of a directive, instruc- 
tion, intimation of policy or other com- 
munication to that person or corporation 
or to any other person, from a person in 
a country other than Canada who is in a 
position to direct or influence the poli- 
cies of that person or corporation, where 
the communication is for the purpose of 
giving effect to a conspiracy, combina- 
tion, agreement or arrangement, wher- 
ever entered into, that has or is likely to 
have, in Canada, an adverse effect on 
competition, on prices, on quantity or 
quality of production or on distribution 
of a product, or on conditions of entry 
into a trade, industry or profession,” 


“(3) No order may be made by the 
Board under this section where a conspir- 
acy, combination, agreement or arrange- 
ment referred to in paragraph (1)(5) was 
entered into only by corporations each of 
which is an affiliate, within the meaning of 
subsection 38(7) and (7.1), of each of the 
others.” 
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‘31.61 (1) Where, on application 
the Competition Policy Advocate, 


after affording every person against wi 
an order is sought a reasonable oppo 
nity to be heard, the Board finds th: 
corporation carrying on__ business | 
Canada 


(a) has entered into an agreement 
arrangement with an affiliate carry 
on business outside Canada to subst 
tially restrict the importation or exy 
tation of a product into or from Cane 
or 


(b) has received from or given to. 
affiliate that carries on business out: 
Canada a directive, instruction, inti 
tion of policy or other communicat 
that has brought about or, if impleme 
ed, would bring about, a substantial 
striction in the importation or expo1 
tion of a product into or from Canada 


and the Board also finds that the rest 
tion is designed to protect the price leve 
a Canadian market from the influence 
lower-priced products from _ outs 
Canada or to protect the price level i 
market outside Canada from the influe 
of lower-priced products from Cana 
subject to subsection (2), the Board m 
by order, direct that the corporation car 
ing on business in Canada withdraw for 
with from the agreement or arrangem 
or refrain from enforcing or implement 
the communication, as the case may be. 


(2) No order shall be made under t 
section in respect of a corporation wh 
the board is satisfied that the corporat 
does not account for twenty-five per 
or more of the production or supply 
Canada of the product in relation to wh 
an application is made for an order agai 
the corporation. 


(3) For the purposes of this secti 
corporations are affiliated if they « 
affiliated within the meaning of subs 
tions 31.71(12) and (13).” 


| to 
by for- 
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31.7 Where, on application by the Direc- 
tor, and after affording every person against 
whom an order is sought a reasonable oppor- 
tunity to be heard, the Commission finds that 
a supplier outside Canada has refused to 
supply a product or otherwise discriminated 
in the supply of a product to a person in 
Canada (the “‘first”’ person) at the instance of 
and by reason of the exertion of buying 
power outside Canada by another person, the 
Commission may order any person in Canada 
(the ‘‘second” person) by whom or on whose 
behalf or for whose benefit the buying power 
was exerted 


(a) to sell any such product of the supplier 
that the second person has obtained or 
obtains to the first person at the laid-down 
cost in Canada to the second person of such 
product and on the same terms and condi- 
tions as the second person obtained or 
obtains from the supplier; or 

(b) not to deal or to cease to deal, in 
Canada, in such product of the supplier. 
1974-75-76, c. 76, s. 12. 


“31.71 (1) In this section, “merger” 
means any acquisition or establishment by 


one or more persons, whether by purchase 
or lease of shares or assets, amalgamation 
or otherwise, of any control over or inter- 
est in the whole or any part of a business 
of a competitor, supplier, customer or any 
other person. 


(2) This section applies only to a merger 
that has not been completed before the 
coming into force of this section, that less- 
ens or is likely to lessen, substantially, 
actual or potential competition 

(a) in a trade, industry or profession, 

(b) among the sources from which a 

trade, industry or profession obtains a 

product, 

(c) among the outlets through which a 

trade, industry or profession disposes of 

a product, or 

(d) otherwise than as described in para- 

graphs (a) to (c), 
and that, in the case of a_ horizontal 
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Dissolution and 
prohibition of 
mergers 


Factors to be 
considered 


merger, results or would be likely to rey 
in the combined share of the merged } 
sons and their affiliates immediately | 
lowing the merger exceeding twenty | 
cent of any market. | 


(3) Where, on application by the ot 
petition Policy Advocate and after affc 
ing every person against whom an orde 
sought a reasonable opportunity to 
heard, the Board finds that any si 
person has been or is about to be a party 
a merger to which this section applies, 
Board may, subject to subsection | 
make an order directing that person) 
dissolve the merger or dispose of ass 
designated by the Board in such manner 
the Board prescribes, or directing him 
to proceed with the merger, as the ¢ 
may be. 


(4) In determining whether or not 
order should be made under subsect 
(3), the Board shall have regard to suct 
the following factors as, on the infort 
tion before it, the Board considers to 
relevant: 


(a) the degree to which acceptable s 
stitutes for products supplied by the f 


ties to the merger or proposed mer; 
are or are likely to be available; 


(b) the degree to which imports offer 
are likely to offer effective competit 
in respect of products supplied by © 
parties to the merger or propo 
merger; 

(c) the trend of concentration am¢ 
producers, suppliers and purchasers 
products supplied by the parties to’ 
merger or proposed merger; 


(d) the size differentials between — 
businesses of the parties to the mer, 
or proposed merger and any remain 
competitors; 


(e) barriers to entry into the market 
which the parties to the merger or p 
posed merger carry on business and 
effect of the merger or proposed mer, 
on such barriers; 


e merger 
be 

Dited or 
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(f) any history of growth by merger on 
the part of any party to the merger or 
proposed merger; 


(g) any history of anti-competitive 
behaviour on the part of any party to 
the merger or proposed merger; 


(h) any likelihood that the merger or 
proposed merger will or would result in 
the removal of a vigorous and effective 
competitor as an independent force in a 
market; 


(i) any evidence of intent on the part of 
a party to the merger or proposed 
merger to reduce competition or to con- 
trol a market; 


(j) any likelihood that the merger or 
proposed merger will or would result in 
foreclosure of sources from which a 
trade, industry or profession obtains a 
product or outlets through which a 
trade, industry or profession disposes of 
a product; 


(k) any likelihood, where a party to the 
merger or proposed merger is or would 
be entering a new market by means of 
the merger, that such person would, 
without the merger, have entered that 
market in a manner less restrictive of 
competition; 


(/) the nature and extent of change and 
innovation in a market; 


(m) any likelihood that the merger or 
proposed merger will or would stimulate 
competition; and ; 

(n) any likelihood that a firm that is a 
party to the merger or proposed merger 
was or is about to fail. 


(5) The Board shall not make an order 
under subsection (3) where it is satisfied 
by the parties to a merger or proposed 
merger to which this section applies that 
the merger or proposed merger has 
brought about or that there is a high prob- 
ability that it will bring about substantial 
gains in efficiency, by way of savings of 
resources for the Canadian economy that 
are not reasonably attainable by means 
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prohibit or 
dissolve on 
conditions 


Idem 


other than the merger. 


(6) The Board may provide in an ¢ 
made pursuant to subsection (3) thai 
order shall not take effect if, with 
reasonable period of time specified ir 
order, | 


(a) an order in council is made wu 
section 16 of the Customs Tariff ef 
ing a reduction or reductions specifi 
the order of the Board in any rele 
duties of customs; 


(b) an order in council is made u 
section 17 of the Financial Adminis 
tion Act effecting a remission or re 
sions specified in the order of the B 
of any relevant duties of customs, 


(c) there has taken place a lowe 
specified in the order, of other t 
barriers, 


(d) there has occurred some other 
specified in the order that is irrever; 
by the parties to the merger or prop 
merger, or 


(e) there has occurred such comt 
tion of the acts referred to in paragr: 
(a) to (c) and of other acts that coul 
specified pursuant to paragraph (d) 
specified in the order 


that would, in the opinion of the Be 
prevent the merger or proposed me 
from lessening competition substantiall 


(7) Where the Board finds that 

(a) subsection (5) applies in respect 
merger or proposed merger to which 
section applies, and 


(6) the merger or proposed merger 
or is likely to result in virtually comf 
control by the parties to the merge 
proposed merger in respect of a prot 
in a market, 


the Board shall, notwithstanding sub 
tion (5), make an order under subsec 
(3), but where the Board finds that tl 
are in effect duties of customs or 0 
trade barriers in respect of a product | 
duced or supplied or intended to be 
duced or supplied by the merged firm 


notice to 
n to 
tition 


ite 


stition 
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the firms proposing to merge, the reduc- 
tion or remission of which would prevent 
the merger or proposed merger from less- 
ening competition substantially in respect 
of the product, or the Board finds that 
some other act or acts, irreversible by the 
parties to the merger or proposed merger 
would have that effect, the Board may 
condition the order in the manner 
described in subsection (6). 


(8) In determining under this section 
whether or not a merger is or Is likely to 
lessen competition substantially, the Board 
shall not exclude from consideration any 
evidence by reason only that such evidence 
is evidence of conduct that constitutes an 
offence under this Act or in respect of 
which an order could be made by the 
Board under any other provision of this 
Part. 


(9) Where the Agency established by 
the Foreign Investment Review Act 1s 
given notice pursuant to subsection 8(1) of 
that Act or is given notice pursuant to 
subsection 8(3) of that Act in respect of an 
investment referred to in subparagraph 
8(3)(a)(i) or (6)(i) of that Act, the 
Agency shall, notwithstanding section 14 
of that Act, forthwith supply a copy of the 
notice to the Competition Policy Advocate. 


(10) Where a notice has been given to 
the Agency referred to in subsection (9) 
pursuant to section 8 of the Foreign 


Investment Review Act and a copy of the 
notice has been supplied to the Competi- 
tion Policy Advocate pursuant to subsec- 
tion (9) of this section, the Competition 
Policy Advocate, if he is of the opinion 
that the investment in respect of which the 
notice was given would, if carried into 
effect, substantially lessen competition, 
shall be deemed, for the purposes of sec- 
tion 8 of this Act, to have reason to believe 
that grounds exist for the making of an 
order by the Board under this Part in 
respect of the investment. 
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Relationship to 
Foreign 
Investment 
Review Act 


Where 
corporations, 
partnerships or 
sole proprietor- 
ships affiliated 


Where 
corporation, 
partnership or 
sole proprietor- 
ship controlled 


Definition of 
“monopoly” 


(11) Nothing in, or done under the: 
thority of, the Foreign Investment Rey, 
Act constitutes a determination of © 
matter for the purposes of this Act 0; 
any proceedings under this Act and | 
dence that an investment has t 
allowed, is deemed to have been allower 
has not been allowed by the Governo; 
Council pursuant to the Foreign Inv 
ment Review Act is inadmissible in proc 
dings under this Act. 


(12) For the purposes of subsection ( 


(a) a corporation is affiliated vy 
another corporation if 


(i) one is controlled by the other, 
(ii) both are controlled by the sz 
person or group of persons acting 
concert, or 

(iii) each is affiliated with the sa 
corporation; and 


(6) a partnership or sole proprietors 
is affiliated with another partnershit 
sole proprietorship if 
(i) one is controlled by the other, 
(ii) both are controlled by the sa 
person or group of persons acting 
concert, or 
(iii) each is affiliated with the sa 
partnership or person. 


(13) For the purposes of subsect 
(12), a corporation, partnership or § 
proprietorship is controlled by a person 
group of persons acting in concert, if t 
person or group is in fact able, from ti 
to time, to direct the policies of that cor 
ration, partnership or sole proprietorshij 


31.72 (1) For the purposes of this s 
tion, “monopoly” means a situation wh 
one person or two or more persons who 
affiliated within the meaning of subs 
tions 31.71(12) and (13) substantially ¢ 
trol throughout Canada or any area the 
of a class or species of business in wh 
they are engaged. 


rs in 
ct of 
polies 
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(2) Where, on application by the Com- 


petition Policy Advocate, and after afford- 
ing every person against whom an order is 
sought a reasonable opportunity to be 
heard, the Board finds that a person or 
persons have engaged in monopolization in 
that they 


(a) have sought or are seeking to create 
a monopoly or to entrench a monopoly 
or to extend monopoly power into 
another market, by behaviour that has 
or is likely to have the effect of 


(i) restricting entry into a market, 
(ii) foreclosing to a competitor 
sources from which he might obtain a 
product or outlets through which he 
might dispose of a product, 
(iii) eliminating a competitor by pre- 
datory pricing, whether or not based 
on cross-subsidization, by deliberately 
narrowing the margin between the 
cost to a customer and the price the 
customer can obtain in the market 
where the customer is also a competi- 
tor, or by any other predatory 
practice, 
(iv) directly or indirectly coercing a 
competitor into avoiding, abandoning 
or restricting competitive behaviour 
or punishing him for past competitive 
behaviour, or otherwise disciplining 
him, or 
(v) restraining economic activity in a 
manner otherwise than as described in 
subparagraphs (i) to (iv); or 
(b) have sought or are seeking to create 
a monopoly or to entrench a monopoly 
or to extend monopoly power into 
another market by any behaviour or 
conduct, whether or not described in 
paragraph (a), on the basis of which the 


Board could make an order under any 
other provision of this Part or that is in 
contravention of any provision of Part 
¥s 


the Board may make an order directed to 
any person who has been so afforded an 
opportunity to be heard 


Limitation 


Where no order 
to be made 


Where situation 
may be 
monopoly 


PSO 


(c) prohibiting him from engagin; 
continuing to engage in any ¢ 
behaviour or conduct, i 
(d) directing him to take such actio 
the Board considers necessary to 0! 
come the effects of any such behay 
or conduct or to stimulate or res 
competition that has been impairec 


such behaviour or conduct, or | 


(e) where the Board finds thai 
remedy described in paragraph (¢) 
(d) will not suffice to stimulate: 
restore, in any relevant market, con 
tition that has been impaired by , 
such behaviour or conduct, direc 
him to dissolve the monopoly or red 
the degree of monopoly or to divest h 
self of such part of his business or as 
as is prescribed in the order, it 
manner prescribed therein. 


(3) No application may be made by 
Competition Policy Advocate for an or 
under this section against a _particy 
person where 


(a) an application has been made by 
Competition Policy Advocate under s 
tion 31.73 for an order against t 
person, or 


(6) proceedings have been commen 
under section 33 against that person, | 


based on the same or substantially — 
same facts as would be alleged in — 
application under this section. 


(4) No order shall be made under t 
section on the sole basis of behaviour tl 
has or is likely to have an effect descrit 
in subparagraph (2)(a)(i) or (ii) where | 
Board is satisfied by the party or part 
against whom the order is sought that su 
behaviour solely reflects superior efficic 
cy or superior economic performance. 


(5) For greater certainty, one or m 
persons may be found for the purposes 
subsection (1) to have substantial cont 
of a class or species of business in wh 
they are engaged notwithstanding tl 
they account for less than fifty per cent 


Ts in 
ct of joint 
opolization 
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a class or species of business in which they 
are engaged. 


31.73 (1) For the purposes of this sec- 
tion, “joint monopolization” means a sit- 
uation where a small number of persons, 
not all of whom are affiliated within the 
meaning of subsections 31.71(12) and 
(13), achieve or seek to achieve substantial 
control throughout Canada or any area 
thereof, of a class or species of business in 
which they are engaged by adopting close- 
ly parallel policies or closely matching 
conduct which policies have or conduct has 
the effect of 


(a) restricting entry into a market; 


(b) foreclosing to a competitor sources 
from which he might obtain a product 
or outlets through which he might dis- 
pose of a product; 

(c) eliminating a competitor by preda- 
tory pricing, whether or not based on 
cross-subsidization, by deliberately nar- 
rowing the margin between the cost to a 
customer and the price the customer can 
obtain in the market where the customer 
is also a competitor, or by any other 
predatory practice; 


(d) directly or indirectly coercing a 
competitor into avoiding, abandoning or 
restricting competitive behaviour, or 
punishing him for past competitive 
behaviour, or otherwise disciplining him; 


(e) restraining economic activity by 
behaviour or conduct, whether or not 
described in any of paragraphs (a) to 
(d), on the basis of which the Board 
could make an order under any other 
provision of this Part or that is in con- 
travention of any provision of Part V; or 


(f) restraining economic activity in a 
manner otherwise than as described in 
paragraphs (a) to (e). 


(2) Where, on application by the Com- 
petition Policy Advocate, and after afford- 
ing every person against whom an order is 
sought a reasonable opportunity to be 
heard, the Board finds that a person has 


Where situation 
may be joint 
monopolization 


Limitation 


been a party to joint monopolization, | 

Board may make an order directed to; 

person who has been so afforded an opp 

tunity to be heard | 
(a) prohibiting him from engaging: 
continuing to engage in any policies 
conduct specified in the order that | 
Board finds to have had or to be lik 
to have one or more of the effe 
described in subsection (1); 


(6) directing him to take such action 
the Board considers necessary to oy 
come the effects of such policies or 
duct or to stimulate or restore in < 
relevant market competition that | 
been impaired by such policies or c 
duct; or 


(c) where the Board finds that) 
remedy described in paragraph (a) 
(6) will not suffice to stimulate 
restore, in any relevant market, com 
tition that has been impaired by ¢ 
such policies or conduct, directing h 
to dissolve the monopoly or reduce ' 
degree of monopoly or to divest hims 
of such part-of his business or assets 
is prescribed in the order, in a mani 
prescribed therein. 


(3) For the purposes of this section 
small number of persons may be found 
have been engaging in joint monopoli: 
tion notwithstanding that the parallel pc 
cies or matching conduct adopted by thi 
was based on nothing more than a mut 
recognition of their interdependence a 
that there was no agreement or arran; 
ment between or among them. 


(4) No application may be made by | 
Competition Policy Advocate for an or¢ 
under this section against a particu 
person where 


(a) an application has been made by t 
Competition Policy Advocate under st 
tion 31.72 for an order against th 
person, or 


(6b) proceedings have been commenc 
under section 33 against that person, 


Ives 


based on the same or substantially the 
same facts as would be alleged in the 
application under this section. 


in 31.74 (1) Where, on application by the 
Competition Policy Advocate, and after 
affording every person against whom an 
order is sought a reasonable opportunity to 
be heard, the Board finds that a person or 
persons, by exercising any right or interest 
in a patent, trade mark, copyright or 
industrial design in a manner not expressly 
authorized by the enactment conferring or 
authorizing the right or interest, have 
affected or are likely to affect competition 
adversely in a market, the Board may 
make an order directed to any person who 
has been so afforded an opportunity to be 
heard 


(a) declaring unenforceable, in whole or 
in part, any agreement, arrangement or 
licence into which that person has 
entered relating to the use of the patent, 
trade mark, copyright or industrial 
design; 

(b) restraining that person from carry- 
ing out or exercising any or all of the 
terms or provisions of an agreement, 
arrangement or licence mentioned in 
paragraph (a); 

(c) directing the granting by that 
person of licences under the patent, 
trade mark, copyright or industrial 
design to such persons and on such 
terms and conditions as are specified in 
the order; or . 


(d) where the Board finds that a 
remedy described in any of paragraphs 
(a) to (c) will not suffice to stimulate or 
restore, in any market, competition that 
has been impaired by such exercise of a 
right or interest, directing that the 
patent be revoked or that registration of 
the trade mark, copyright or industrial 
design be expunged. 


re no order (2) No order shall be made under this 
a section that is at variance with any treaty, 
convention, arrangement or engagement 
with any other country respecting patents, 


Orders in 
respect of 
interlocking 
management 


Limitation 


Definitions 


“director” 


“officer” 


Definitions 


loa 


trade marks, copyrights or industr 
designs to which Canada is a party. 
| 
31.75 (1) Where, on application by t 
Competition Policy Advocate, and af 
affording every person against whom 
order is sought a reasonable opportunity, 
be heard, the Board finds that 


(a) a person is a director or officer 
each of two or more corporations, or 


(6) a person holds an office mention 
in paragraph (a) in one or more corp 
rations and the other office mention: 
in paragraph (a) in one or more oth 
corporations, 
and the Board also finds that competiti 
in the production or supply of a product 
or to any market is or is likely to 
thereby substantially lessened or th 
sources of supply or outlets for sales are | 
are likely to be thereby foreclosed to cor 
petitors of those corporations, the Boa: 
may make an order directed to that pers¢ 
prohibiting him from continuing to ho 
any such office in more than one of tl 
corporations or in more than such of tl 
corporations as are named in the order. 


(2) This section does not apply 
respect of offices held in corporations thi 
are affiliated within the meaning of sul 
sections 38(7) and (7.1). 


(3) For the purposes of this section, 


“director” means a person occupying tt 
position of director by whatever nam 
called; 


“officer” means the chairman or vic 
chairman of the board of directors, tk 
president, vice-president, secretary, tre 
Surer, comptroller, general manage 
managing director or any othe 
individual who performs functions for 
corporation similar to those normall 
performed by an individual occupyin 
any such office. 


31.76 (1) For the purposes of tl 
section, 


lization 


” 


le 


s allowing 
lization 
ments 


“specialization agreement” means an 
agreement in which each party thereto 
agrees to discontinue producing an 
article in the production of which he is 
engaged at the time the agreement is 
entered into on the condition that each 
other party to the agreement agrees to 
discontinue producing an article in the 
production of which he is engaged at the 
time the agreement is entered into, and 
includes such an agreement in which the 
parties also agree to buy exclusively 
from each other the articles that are the 
subject of the agreement; 


“article” includes each separate type, size, 
weight and quality in which an article, 
within the meaning assigned by section 
2, is produced. 


(2) Where, on application by any person 
who has entered into or proposes to enter 
into a specialization agreement, and after 
affording the Competition Policy Advo- 
cate a reasonable opportunity to be heard, 
the Board finds that an agreement or pro- 
posed agreement is a specialization agree- 
ment and that 


(a) the implementation of the agree- 
ment or proposed agreement is likely to 
bring about substantial gains in efficien- 
cy of production by way of savings of 
resources for the Canadian economy 
that are not reasonably attainable by 
means less restrictive of competition 
than the agreement or proposed agree- 
ment, and 


(b) no attempts have been made by the 
parties to the agreement or proposed 
agreement to coerce any person to 
become a party to the agreement or 
proposed agreement, 


subject to subsections (3) and (4), the 
Board may, by order, allow the agreement 
or proposed agreement for a period speci- 
fied in the order that is not longer than 
five years calculated from a date specified 
therein or where, pursuant to subsection 


(3) or (4), the allowance of the agreement 


Conditional 
allowance 
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or proposed agreement is made effec 
after a condition described in paragr) 
(3)(b) is fulfilled, for a period specifies 
the order that is not longer than © 
period, not exceeding ten years, dur 
which the series of reductions referrec 


in the condition is to take place. | 


| 
(3) Where, on an application under s 


section (2), the Board finds that a speci 
zation agreement or proposed special) 
tion agreement meets the _ conditi 
prescribed by paragraphs (a) and (6) 
that subsection and that a reduction in) 
duties of customs or other trade barr 
applicable to an article that is a subjec 
the agreement or proposed agreement 
remission of such duties or some other 
that is irreversible by the parties to) 
agreement or proposed agreement wo 
prevent the agreement or proposed agi 
ment from lessening competition subst 
tially or would otherwise lessen 
adverse effect that the agreement or | 
posed agreement might have on comp 
tion and would not be inconsistent with 
purpose of the agreement or propo 
agreement, the Board may, by order, al 
the agreement or proposed agreement Vv 
such allowance to be effective only ai 
such of the following conditions as 
specified in the order are fulfilled: 


(a) an order in council is made un 
section 16 of the Customs Tariff eff 
ing a single reduction specified in 
order of the Board of any duties 
customs on the article; 


(b) where the Board is satisfied that 
gains in efficiency arising from the $s 
cialization agreement or proposed s 
cialization agreement are likely to 
achieved in such a manner or in SI 
stages that a series of reductions rat 
than a single reduction in the duties 
customs on the article is desirable, 
order in council is made under sect 
16 of the Customs Tariff effecting 
series of reductions specified in 
order of the Board of any duties 
customs on the article during a per 
not exceeding ten years; 


tional 
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(c) an order in council is made under 
section 17 of the Financial Administra- 
tion Act effecting a remission or remis- 
sions specified in the order of the Board 
of any duties of customs on the 
article; 


(d) trade barriers applicable to the 
article, other than duties of customs, are 
reduced in a manner specified in the 
order of the Board; and 


(e) some other act specified in the order 
of the Board that is irreversible by the 
parties to the agreement or proposed 
agreement is done. 


(4) Where, on an application under sub- 
section (2), the Board finds that a speciali- 
zation agreement or proposed specializa- 
tion agreement meets the conditions 
prescribed by paragraphs (a) and (b) of 
that subsection but also finds that the 
agreement or proposed agreement would 
or would be likely to eliminate, completely 
or virtually, competition in the market to 
which it relates, the Board shall not allow 
the agreement or proposed agreement 
unless it also finds that there are in effect 
duties of customs or other trade barriers 
applicable to an article that is a subject of 
the agreement or proposed agreement, a 
reduction or remission of which would 
have the effect of preventing the agree- 
ment or proposed agreement from lessen- 
ing competition substantially or that some 
other act, irreversible by the parties to the 
agreement or proposed agreement would 
have that effect, in which case the Board 
shall, by order, allow the agreement or 
proposed agreement with such allowance 
to be effective only after such of the condi- 
tions, referred to in paragraphs (3)(a) to 
(e), as would, in the opinion of the Board, 
achieve such effect and as are specified in 
the order are fulfilled. 


(5) Where, on application by the Com- 
petition Policy Advocate, and after afford- 
ing the parties to an allowed specialization 
agreement a reasonable opportunity to be 
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Allowance of 
modifications 


Extension of 
period of 
allowance 


Register of 
allowed 
specialization 
agreements 


Orders in 
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differentiation 


heard, the Board finds that 


(a) the agreement has ceased to ; 
the conditions prescribed by paragr 
(2)(a) and (b), or | 
(b) the agreement is_ not t 
implemented, | 
the Board may, by order, revoke the al 
ance of the agreement. 


(6) On application by the parties t 
approved specialization agreement, — 
after affording the Competition P 
Advocate a reasonable opportunity t 
heard, the Board may, subject to sul 
tion (7), by order, allow a modificatic 
the agreement. 


(7) On application by the parties | 
specialization agreement that was all 
for a period of less than five years, 
after affording the Competition P 
Advocate a reasonable opportunity t 
heard, the Board, may, by order, ex 
the period for which the agreemer 
allowed but the aggregate of the perio 
which the agreement was allowed an 
all extensions granted under this sul 
tion in respect thereof may not exceed 
years. 


(8) The Board shall cause to be m 
tained at its principal office a registe 
specialization agreements, proposed | 
cialization agreements and modificat: 
of specialization agreements that | 
been allowed by the Board and the all 
ances of which have not been revoked 
such register shall be kept open to ins] 
tion by any person during normal busil 
hours of the Board. 


31.77 (1) Subject to subsection 
where, on application by the Competit 
Policy Advocate, and after affording ev 
person against whom an order is sougl 
reasonable opportunity to be heard, 
Board finds that 


(a) any supplier of an article is eng 
ing in a practice of supplying the art 
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to different customers who are in com- 
petition with each other at prices which 
differ according to the different quanti- 
ties purchased by them from the 
supplier, 


(5) the supplier referred to in para- 
graph (a) is a major supplier in a 
market or is one of the suppliers in a 
market where the practice is wide- 
spread, and 


(c) the practice has impeded, or is likely 
to impede, substantially, the expansion 
of an efficient firm, or a firm that, but 
for the practice, would be a strong com- 
petitor in a market, 


the Board may make an order directed to 
the supplier prohibiting him from engag- 
ing in future in the practice unless it is 
based on an assessment described in sub- 
section (2). 


(2) No order may be made against a 
supplier under this section where the 
Board is satisfied by that supplier that the 
practice described in paragraph (1)(a) 
that is engaged in by him is based on a 
reasonable assessment of the difference in 
the actual or anticipated cost of supplying 
customers in different quantities and 
under different terms and conditions of 
delivery. 


31.78 Where, on an application under 
this Part, the Board is of the opinion that a 
person other than the applicant or a person 
against whom an order is sought is likely 
to be substantially affected by reason of 
any order that the Board might make as a 
result of the application or by reason of 
the refusal of the Board to make an order, 
the Board may afford that other person a 
reasonable opportunity to be heard thereon 
and take his representations into account 
in deciding whether or not to make an 
order and on the terms of any order. 


31.79 In making any order that it is 
empowered by this Part to make, the 
Board shall make the order in such terms 
as will, in its opinion, achieve the purpose 


Court of record 
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31.8 (1) For the purposes of this Part, the 
Commission is a court of record. 


(2) In all applications to the Commission 
under this Part, the burden of proof is upon 
the person making the application. 


(3) In all applications to the Commission 
under this Part for an order, any person 
against whom the order is sought is entitled 
to cross-examine witnesses called by the 
Director and to call and examine witnesses 


and produce documents on his own behalf. 
1974-75-76, c. 76, s. 12. 


for which it is intended while interferin 
the least possible extent with rights 
any person to whom the order is direr 
or any other person affected by the o 
might have but for the order.” | 


“31.8 (1) The Board is a court of re 
and shall have an official seal which s 
be judicially noticed. } 


(1.1) Notwithstanding subsection | 
the Board is not bound by any lega 
technical rules of evidence in conducti: 
hearing and all proceedings before. 
Board shall be dealt with by the Boar) 
informally and expeditiously as the: 
cumstances and considerations of fair 
will permit. 


(1.2) Nothing in this Act shall be ir 
preted as permitting the admission in. 
dence in proceedings before the Boar: 
anything that would be inadmissible - 
court by reason of any privilege under 
law of evidence. 


(1.3) The Board may, and at the req 
of a party to any proceedings befor 
shall, give reasons in relation to its ¢ 
sion in respect of the proceedings.” 


(4) The Attorney General of a {| 
ince may intervene in any proceed 
before the Board for the purpose 
making representations on behalf of 
province.” 
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31.9 Where, on application by the Direc- 
tor, or a person against whom an order has 
been made under this Part and after afford- 
ing the Director and that person a reasonable 
opportunity to be heard, the Commission 
finds that at the time of the application the 
circumstances that led to the making of the 
order have changed and in the circumstances 
that exist at that time the order would not 
have been made or is ineffective to achieve its 
intended purpose, the Commission may 
rescind or vary the order accordingly. 1974-75- 
76, c. 76, s. 12. 


“31.91 (1) No application may be made 
by the Competition Policy Advocate to the 
Board for an order or recommendation 
under any of sections 31.2 to 31.77 unless 
the Competition Policy Advocate, on ex 
parte application made to a member of the 


Board under this section, satisfies such 
member that a prima facie case exists for 
the making of an order or recommendation 
of the nature that the Competition Policy 
Advocate proposes to apply for and such 
membcr certifies in writing to the Compe- 
tition Policy Advocate that he has been so 
satisfied. 


(2) A decision of a member of the Board 
on an application made under this section 
is not subject to review or to be restrained, 
prohibited, removed, set aside or otherwise 
dealt with by any court. 


(3) The Board, on an application made 
to it for an order or recommendation 
under any of sections 31.2 to 31.77 may, 
after affording the parties thereto a 
reasonable opportunity to be heard, permit 
any amendment or variation of the 
application that it considers to be reason- 
able, including an amendment to vary the 
remedy or remedies applied for, notwith- 
standing that such amendment or variation 
was not considered by a member of the 
Board on the application under this section 
in relation to the same matter; and an 
order or recommendation of the Board is 
not subject to review or to be restrained, 
prohibited, removed, set aside or otherwise 
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dealt with by any court on the ground 
the order or recommendation does not ¢ 
form with the order or recommend: 
that was considered by a member of 
Board on the application under this secti 
in relation to the same matter.” 


PART V 


OFFENCES IN RELATION TO | 
COMPETITION [1974-75-76, c. 76, s. 13] 


Conspiracy 32. (1) Every one who conspires, com- 
bines, agrees or arranges with another person 


(a) to limit unduly the facilities for trans- 
porting, producing, manufacturing, supply- 
ing, storing or dealing in any product, 
(b) to prevent, limit or lessen, unduly, the 
manufacture or production of a product, or 
to enhance unreasonably the price thereof, 
(c) to prevent, or lessen, unduly, competi- 
tion in the production, manufacture, pur- ; 
chase, barter, sale, storage, rental, transpor- 
tation or supply of a product, or in the 
price of insurance upon persons or prop- 
erty, or 
(d) to otherwise restrain or injure competi- 
tion unduly, 
is guilty of an indictable offence and is liable 
to imprisonment for five years or a fine of 
one million dollars or to both. 


Idem (1.1) For greater certainty, in establishing 
that a conspiracy, combination, agreement or 
arrangement is in violation of subsection (1), 
it shall not be necessary to prove that the 
conspiracy, combination, agreement or 
arrangement, if carried into effect, would or 
would be likely to eliminate, completely or 
virtually, competition in the market to which 
it relates or that it was the object of any or all 
of the parties thereto to eliminate, complete- 
ly or virtually, competition in that market. 
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(2) Subject to subsection (3), in a prosecu- 
tion under subsection (1), the court shall not 
convict the accused if the conspiracy, combi- 
nation, agreement or arrangement relates 
only to one or more of the following: 

(a) the exchange of statistics, 

(b) the defining of product standards, 

(c) the exchange of credit information, 

(d) the definition of terminology used in a 

trade, industry or profession, 

(e) cooperation in research and develop- 

ment, 

(f) the restriction of advertising or promo- 

tion, other than a discriminatory restriction 

directed against a member of the mass 
media, 

(g) the sizes or shapes of the containers in 

which an article is packaged, 


(h) the adoption of the metric system of 
weights and measures, or 
(i) measures to protect the environment. 


(3) Subsection (2) does not apply if the 
conspiracy, combination, agreement or 
arrangement has lessened or is likely to lessen 
competition unduly in respect of one of the 
following: 

(a) prices, 

(b) quantity or quality of production, 

(c) markets or customers, or 

(d) channels or methods of distribution, 
or if the conspiracy, combination, agreement 
or arrangement has restricted or is likely to 
restrict any person from entering into or 
expanding a business in a trade, industry or 
profession. 


(4) Subject to subsection (5), in a prosecu- 
tion under subsection (1) the court shall not 
convict the accused if the conspiracy, combi- 
nation, agreement or arrangement relates 
only to the export of products from Canada. 


“(4) Subject to subsection (5), in a 
prosecution under subsection (1) the court 
shall not convict the accused if the conspir- 
acy, combination, agreement or arrange- 
ment that is in question in the prosecution 
relates only to 

(a) the export 

Canada; 


(b) deposits made outside Canada by a 


of products from 
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(5) Subsection (4) does not apply if the 
conspiracy, combination, agreement or 
arrangement 


(a) has resulted or is likely to result in a 
reduction or limitation of the volume of 
exports of a product; 

(6) has restrained or injured or is likely to 
restrain or injure the export business of any 
domestic competitor who is not a party to 
the conspiracy, combination, agreement or 
arrangement; 

(c) has restricted or is likely to restrict any 
person from entering into the business of 
exporting products from Canada; or 

(d) has lessened or is likely to lessen com- 
petition unduly in relation to a product in 
the domestic market. 


(6) In a prosecution under subsection (1), 
the court shall not convict the accused if it 
finds that the conspiracy, combination, agree- 
ment or arrangement relates only to a service 
and to standards of competence and integrity 
that are reasonably necessary for the protec- 
tion of the public 


person outside Canada; 


(c) loans made outside Canada te 
person hi sab Canada; or j 


person outside Canada. 


(5) Subsection (4) does not apply if t 
conspiracy, combination, agreement 


arrangement that is in question in a pre | 


ecution kes ar (1) 


other country relating to private rest str 
tions on bre rool ce 


competition unduly in relation to a pro 
uct in the domestic market; or 


(5.1) An agreement or arrangement 
which subsection (4) applies does — 
lessen competition unduly within 
meaning of paragraph (5)(d) only beca 
it has an adverse effect on prices in) 
domestic market, if such effect is . 


ment.” 
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(a) in the practice of a trade or profession 
relating to such service; or 

(b) in the collection and dissemination of 
information relating to such service. 


(7) Subsection (1) does not apply in respect 
of a conspiracy, combination, agreement or 
arrangement that is entered into only by 
companies each of which is, in respect of 
every one of the others, an affiliate as that 
relationship is defined in subsections 38(7) 
and (7.1). RS., c. C-23, s. 32; 1974-75-76, c. 76, 
s. 14. 


32.1 (1) Any company, wherever incorpo- 
rated, that carries on business in Canada and 
that implements, in whole or in part in 
Canada, a directive, instruction, intimation 
of policy or other communication to the com- 
pany or any person from a person in a coun- 
try other than Canada who is in a position to 
direct or influence the policies of the com- 
pany, which communication is for the pur- 
pose of giving effect to a conspiracy, combi- 
nation, agreement or arrangement entered 
into outside Canada that, if entered into in 
Canada, would have been in violation of sec- 
tion 32, is, whether or not any director or 
officer of the company in Canada has knowl- 
edge of the conspiracy, combination, agree- 
ment or arrangement, guilty of an indictable 
offence and is liable on conviction to a fine in 
the discretion of the court. 


“32.1 (1) This section applies only in 
respect of conspiracies, combinations, 
agreements and arrangement whereby one 
or more persons who carry on business in 
Canada conspire, combine, agree, or 
arrange with a person or persons who 
carry on business outside Canada to 


(a) restrict the importation of a product 
into Canada; 


(b) restrict the exportation of a product 
from Canada; or 


(c) adversely affect competition in 
Canada in a manner otherwise than as 
described in paragraph (a) or (b). 


(2) Every one who is a party to a con- 
spiracy, combination, agreement or 
arrangement to which this section applies 
is guilty of an indictable offence and 1s 
liable to a fine in the discretion of the 
court or to imprisonment for five years or 
to both. 


(3) Notwithstanding subsection (1), this 
section does not apply in respect of an 
agreement or arrangement 

(a) that is specifically authorized by an 

Act of Parliament; or 

(b) that is entered into only by persons, 

each of whom is an affiliate, as that 
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32.2 (1) In this section, “bid-rigging”’ 
means 


(a) an agreement or arrangement between 
or among two or more persons whereby one 


relationship is defined in subsectio 
38(7) and (7.1), of every other pers 
who is a party to the agreemen 
arrangement. 


(4) In a prosecution under this sectio 
the Court shall not convict a person ; 
persons who carry on business in Canac 
where that person or those persons satis 
the Court that they do not, individually. 
collectively, account for fifty per cent : 
more of the production or Supply \ 
Canada of the product in relation to whi 
the prosecution was brought against th 
person or those persons. 


32.11 (1) Any corporation that carri) 
on business in Canada and that impl 
ments, in whole or in part in Canada, 
directive, instruction, intimation of poli ( 
or other communication to the corporati 
or any person from a person in a coul 
other than Canada who is in a position 
direct or influence the policies of the co 
poration, which communication is foot 
purpose of giving effect in Canada to 
conspiracy, combination, agreement + 
arrangement wherever entered into th 
has an objective described in any of pa 
graphs 32(1)(a) to (d@) is, whether or i 
any director or officer of the corporati 
in Canada has knowledge of the conspi 
acy, combination, agreement or arrang 
ment, guilty of an indictable offence and 
liable to a fine in the discretion of tl dl 
court.” 


(2) No proceedings may be commer 
under this section against a particula! ec 
pany where an application has been made 
the Director under section 31.6 for an 01 
against that company or any other pe 
based on the same or substantially the s: 
facts as would be alleged in proceedi 
under this section. 1974-75-76, c. 76, s. 15. 
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or more of such persons agrees or under- 
takes not to submit a bid in response to a 
call or request for bids or tenders, and 
(b) the submission, in response to a call or 
request for bids or tenders, of bids or ten- 
ders that are arrived at by agreement or 
arrangement between or among two or 
more bidders or tenderers, 
where the agreement or arrangement is not 
made known to the person calling for or 
requesting the bids or tenders at or before the 
time when any bid or tender is made by any 
person who is a party to the agreement or 
arrangement. 


(2) Every one who is a party to bid-rigging 
is guilty of an indictable offence and is liable 
on conviction to a fine in the discretion of the 
court or to imprisonment for five years or to 


both. 


(3) This section does not apply in respect of 
an agreement or arrangement that is entered 
into or a submission that is arrived at only by 
companies each of which is, in respect of 
every one of the others, an affiliate as that 
relationship is defined in subsections 38(7) 
and (7.1). 1974-75-76, c. 76, s. 15. 


32.3 (1) Every one who conspires, com- 
bines, agrees or arranges with another person 


(a) to limit unreasonably the opportunities 
for any other person to participate, as a 
player or competitor, in professional sport 
or to impose unreasonable terms or condi- 
tions on those persons who so participate, 
or 

(b) to limit unreasonably the opportunity 
for any other person to negotiate with and, 
if agreement is reached, to play for the 
team or club of his choice in a professional 
league 


is guilty of an indictable offence and is liable 
on conviction to a fine in the discretion of the 
court or to imprisonment for five years or to 


both.. 


(2) In determining whether or not an agree- 
ment or arrangement violates subsection (1), 
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the court before which such a violation is 
alleged shall have regard to 


(a) whether the sport in relation to which 
the violation is alleged is organized on an 
international basis and, if so, whether any 
limitations, terms or conditions alleged 
should, for that reason, be accepted in 
Canada; and 

(b) the desirability of maintaining a 
reasonable balance among the teams or 
clubs participating in the same league. 


(3) This section applies, and section 32 does 
not apply, to agreements and arrangements 
and to provisions of agreements and arrange- 
ments between or among teams and clubs 
engaged in professional sport as members of 
the same league and between or among direc- 
tors, officers or employees of such teams and 
clubs where such agreements, arrangements 
and provisions relate exclusively to matters 
described in subsection (1) or to the granting 
and operation of franchises in the league, and 
section 32 applies and this section does not 
apply to all other agreements, arrangements 
and provisions thereof between or among 
such teams, clubs and persons. 1974-75-76, c. 
(Oseselo: 


33. Every person who is a party or privy 
to or knowingly assists in, or in the formation 
of, a merger or monopoly is guilty of an 
indictable offence and is liable to imprison- 
ment for two years. 1960, c. 45, s. 13. 


“33. (1) For the purposes of - 
tion, “monopoly” means a situation 4 ss 


are engaged. 


; 

(2) A monopoly is illegal when 7 
or parties thereto have, by any m 
operated the business or busine 


or are likely to operate that business 
those businesses to the detriment 
against the interest of the public, whet 
consumers, producers or others. ; 
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rimi- 34. (1) Every one engaged in a business 
who 
(a) is a party or privy to, or assists in, any 
sale that discriminates to his knowledge, 
directly or indirectly, against competitors 
of a purchaser of articles from him in that 
any discount, rebate, allowance, price 
concession or other advantage is granted to 
the purchaser over and above any discount, 
rebate, allowance, price concession or other 
advantage that, at the time the articles are 
sold to such purchaser, is available to such 
" competitors in respect of a sale of articles of 
like quality and quantity ; 
(b) engages in a policy of selling products 
in any area of Canada at prices lower than 
those exacted by him elsewhere in Canada, 
having the effect or tendency of substan- 


interest derived under the Copyright Act, 
the Industrial Design Act, the Patent Act 
or the Trade Marks Act. 


(4) Every person who is a party or privy 
to or knowingly assists in, or in the forma- 
tion of, an illegal monopoly is guilty of an 
indictable offence and is liable to impris- 
onment for two years. 


(5) In determining whether or not an 
offence has been committed under this 
section, a court shall not exclude from 
consideration any evidence by reason only 
that such evidence is evidence of conduct 
that constitutes an offence under any other 
provision of this Act, or in respect of which 
an order could be made by the Board 
under any provision of Part IV.1. 


(6) No proceedings may be commenced 
under this section against a particular 
person where an application has been 
made by the Competition Policy Advocate 
under section 31.72 or 31.73 for an order 
against that person based on the same or 
substantially the same facts as would be 
alleged in proceedings under this section. 


34. (1) Every one engaged in a business 
who 
(a) is a party or privy to, or assists in, 
any sale or offer for sale of articles that 
discriminates to his knowledge, directly 
or indirectly between any of his custom- 
ers who are in competition with each 
other for a share of the patronage of the 
same ultimate customers or between any 
of his customers and a person acting on 
behalf of persons one at least of whom is 


in competition with such customer fora 
share of the patronage of the same ulti- 
mate customers, 

(b) engages in a policy of selling prod- 
ucts in any area of Canada at prices 
lower than those exacted by him else- 
where in Canada, having the effect or 
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tially lessening competition or eliminating 
a competitor in such part of Canada, or 
designed to have such effect; or 
(c) engages in a policy of selling products 
at prices unreasonably low, having the 
effect or tendency of substantially lessen- 
ing competition or eliminating a competi- 
tor, or designed to have such effect, 
is guilty of an indictable offence and is liable 
to imprisonment for two years. 


(2) It is not an offence under paragraph 
(1)(a) to be a party or privy to, or assist in any 
sale mentioned therein unless the discount, 
rebate, allowance, price concession or other 
advantage was granted as part of a practice 
of discriminating as described in that 
paragraph. 


(3) Paragraph (1)(a) shall not be construed 
to prohibit a cooperative association, credit 
union, caisse populaire or cooperative credit 
society from returning to its members, sup- 
pliers or customers, the whole or any part of 
the net surplus made in its operations in 
proportion to the acquisition or supply of 
articles from or to such members, suppliers or 
customers. R.S., c. C-23, s. 34; 1974-75-76, c. 
76, s. 16. 


tendency of substantially lessening eo 
petition or eliminating a competitor 
such part of Canada, or designed 
have such effect, or » 
(c) engages in a policy of selling pr 
ucts at prices abnormally low, hav 
the effect or tendency of substantia 
lessening competition or elimina ey 
competitor, or designed to have sy 
effect, 4 


is guilty of an indictable offence and 
liable to imprisonment for two years. 


ti 
discrimination occurs where any disco 
rebate, allowance, price concessi 
other advantage is granted or offered 
one customer over and above any disco 
rebate, allowance, price concession 
other advantage that, at the time 
articles are sold or offered for sale to. S 
customer, is available to each compet 
customer, or to a person acting on bel 
of persons at least one of whom is a 
peting customer, on an offer to purch 
articles of like quality in like quan’ 
under substantially the same terms 

conditions of delivery. | 


(2) For the purposes of this sect 


(3) It is not an offence under this s si 
tion to be a party or privy to, or assist 
any sale or offer for sale mentioned there 
unless the discount, rebate, allowan 
price concession or other advantage w 
granted as part of a practice of discrimir 
tion as described in subsection (2). 


(4) This section shall not be constru 
to prohibit a cooperative association, cret 
union, caisse populaire or cooperati 
credit society from returning to its mel 
bers, suppliers or customers the whole 
any part of the net surplus made in 
operations in proportion to the acquisiti 
or supply of articles from or to such met 
bers, suppliers or customers.” 
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35. (1) In this section, ‘‘allowance’”’ means 
any discount, rebate, price concession or other 
advantage that is or purports to be offered or 
granted for advertising or display purposes 
and is collateral to a sale or sales of products 
but is not applied directly to the selling price. 


(2) Every one engaged in a business who is 
a party or privy to the granting of an allow- 
ance to any purchaser that is not offered on 
proportionate terms to other purchasers in 
competition with the first-mentioned pur- 
chaser, (which other purchasers are in this 
section called “competing purchasers”), 1s 
guilty of an indictable offence and is liable to 
imprisonment for two years. 


(3) For the purposes of this section, an 
allowance is offered on proportionate terms 
only if 

(a) the allowance offered to a purchaser is 
in approximately the same proportion to 
the value of sales to him as the allowance 
offered to each competing purchaser is to 
the total value of sales to such competing 
purchaser, 
(b) in any case where advertising or other 
expenditures or services are exacted in 
return therefor, the cost thereof required to 
be incurred by a purchaser is in approxi- 
mately the same proportion to the value of 
sales to him as the cost of such advertising 
or other expenditures or services required to 
be incurred by each competing purchaser is 
to the total value of sales to such compet- 
ing purchaser, and 

(c) in any case where services are exacted in 

return therefor, the requirements thereof 

have regard to the kinds of services that 
competing purchasers at the same or differ- 
ent levels of distribution are ordinarily able 
to perform or cause to be performed. RS? 
ce. C-23, s. 35; 1974-75-76, c. 76, s. 17. 


36. (1) No person shall, for the purpose of 
promoting, directly or indirectly, the supply 


Ad 


or use of a product or for the purpose of 
promoting, directly or indirectly, any busi- 
ness interest, by any means whatever, 
(a) make a representation to the public 
that is false or misleading in a material 
respect ; 


(b) make a representation to the public in 
the form of a statement, warranty or guar- 
antee of the performance, efficacy or 
length of life of a product that is not based 
on an adequate and proper test thereof, the 
proof of which lies upon the person making 
the representation ; 

(c) make a representation to the public in a 
form that purports to be 


(i) a warranty or guarantee of a product, 
or 

(ii) a promise to replace, maintain or 
repair an article or any part thereof or to 
repeat or continue a service until it has 
achieved a specified result 


if such form of purported warranty or guar- 
antee or promise is materially misleading 
or if there is no reasonable prospect that it 
will be carried out; or 

(d) make a materially misleading represen- 
tation to the public concerning the price at 
which a product or like products have been, 
are or will be ordinarily sold; and for the 
purposes of this paragraph a representation 
as to price is deemed to refer to the price at 
which the product has been sold by sellers 
generally in the relevant market unless it is 
clearly specified to be the price at which 
the product has been sold by the person by 
whom or on whose behalf the representa- 
tion is made. 


Pecned (2) For the purposes of this section and 

representationto Section 36.1, a representation that is 

public : ts 
(a) expressed on an article offered or dis- 
played for sale, its wrapper or container, 
(b) expressed on anything attached to, 
inserted in or accompanying an article 
offered or displayed for sale, its wrapper or 
container, or anything on which the article 
is mounted for display or sale, 
(c) expressed on an in-store or other point- 
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of-purchase display, 


(d) made in the course of in-store, door-to- 
door or telephone selling to a person as 
ultimate user, or 

(e) contained in or on anything that is sold, 
sent, delivered, transmitted or in any other 
manner whatever made available to a 
member of the public, 


shall be deemed to be made to the public by 
and only by the person who caused the 
representation to be so expressed, made or 
contained and, where that person is outside 
Canada, by 
(f) the person who imported the article into 
Canada, in a case described in paragraph 
(a), (b) or (e), and 
(g) the person who imported the display 
into Canada, in a case described in para- 
graph (c). 


(3) Subject to subsection (2), every one who, 
for the purpose of promoting, directly or in- 
directly, the supply or use of a product or any 
business interest, supplies to a wholesaler, 
retailer or other distributor of a product any 
material or thing that contains a representa- 
tion of a nature referred to in subsection (1) 
shall be deemed to have made that represen- 
tation to the public. 


(4) In any prosecution for a violation of 
this section, the general impression conveyed 
by a representation as well as the literal 
meaning thereof shall be taken into account 
in determining whether or not the representa- 
tion is false or misleading in a material 
respect. 


(5) Any person who violates subsection (1) is 
guilty of an offence and is liable 

(a) on conviction on indictment, to a fine 
in the discretion of the court or to impris- 
onment for five years or to both; or 

(b) on summary conviction, to a fine of 
twenty-five thousand dollars or to impris- 
onment for one year or to both. RS., c. 
C-23, s. 36; 1974-75-76, c. 76, s. 18. 
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36.1 (1) No person shall, for the purpose 
of promoting, directly or indirectly, the 
supply or use of any product, or for the 
purpose of promoting, directly or indirectly, 
any business interest 


(a) make a representation to the public 
that a test as to the performance, efficacy 


or length of life of the product has been 
made by any person, or 
(b) publish a testimonial with respect to the 
product, 
except where he can establish that 
(c) the representation or testimonial was 
previously made or published by the person 
by whom the test was made or the tes- 
timonial was given, as the case may be, or 
(d) the representation or testimonial was, 
before being made or published, approved 
and permission to make or publish it was 
given in writing by the person by whom the 
test was made or the testimonial was given, 
as the case may be, 
and the representation or testimonial accords 
with the representation or testimonial previ- 
ously made, published or approved. 


(2) Any person who violates subsection (1) is 
guilty of an offence and is liable 


(a) on conviction on indictment, to a fine 
in the discretion of the court or to impris- 
onment for five years, or to both; or 

(b) on summary conviction, to a fine of 
twenty-five thousand dollars or to impris- 
onment for one year or to both. 1974-75-76, 
c. 76, s. 18. 


36.2 (1) No person shall supply a product 
at a price that exceeds the lowest of two or 
more prices clearly expressed by him or on his 
behalf, in respect of the product in the quan- 
tity in which it is so supplied and at the time 
at which it is so supplied, 

(a) on the product, its wrapper or 

container; 

(b) on anything attached to, inserted in or 

accompanying the product, its wrapper or 

container or anything on which the product 
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is mounted for display or sale; or 
(c) on an in-store or other point-of-pur- 
chase display or advertisement. 


ment (2) Any person who violates subsection (1) is 
guilty of an offence and is liable on summary 
conviction to a fine not exceeding ten thou- 
sand dollars or to imprisonment for one year 
or to both. 1974-75-76, c. 76, s. 18. 


tion of 36.3 (1) For the purposes of this section, 
— “scheme of pyramid selling’’ means 


(a) a scheme for the sale or lease of a prod- 
uct whereby one person (the “‘first’”’ person) 
pays a fee to participate in the scheme and 
receives the right to receive a fee, commis- 
sion or other benefit 


(i) in respect of the recruitment into the 
scheme of other persons either by the 
first person or any other person, or 

(ii) in respect of sales or leases made, 
other than by the first person, to other 
persons recruited into the scheme by the 
first person or any other person ; and 


(b) a scheme for the sale or lease of a prod- 
uct whereby one person sells or leases a 
product to another person (the “second” 
person) who receives the right to receive a 
rebate, commission or other benefit in 
respect of sales or leases of the same or 
another product that are not 


(i) sales or leases made to the second 
person, 

(ii) sales or leases made by the second 
person, or 

(iii) sales or leases, made to ultimate con- 
sumers or users of the same or other prod- 
uct, to which no right of further partici- 
pation in the scheme, immediate or 

: contingent, is attached. 


mid selling (2) No person shall induce or invite another 
person to participate in a scheme of pyramid 
} selling. 


shment (3) Any person who violates subsection (2) is 
7 guilty of an offence and is liable 
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(a) on conviction on indictment, to a fine 
in the discretion of the court or to impris- 
onment for five years or to both; or 

(b) on summary conviction, to a fine of 
twenty-five thousand dollars or to impris- 
onment for one year or to both. 


(4) This section does not apply in respect of 
a scheme of pyramid selling that is licensed 
or otherwise permitted by or pursuant to an 
Act of the legislature of a province. 1974-75- 
76, c. 76, s. 18. 


36.4 (1) For the purposes of this section, 
“scheme of referral selling” means a scheme 
for the sale or lease of a product whereby one 
person induces another person (the ‘“‘second”’ 
person) to purchase or lease a product and 
represents that the second person will or may 
receive a rebate, commission or other benefit 
based in whole or in part on sales or leases of 
the same or another product made, other 
than by the second person, to other persons 
whose names are supplied by the second 
person. 


(2) No person shall induce or invite another 
person to participate in a scheme of referral 
selling. 


(8) Any person who violates subsection (2) is 
guilty of an ofience and is liable 


(a) on conviction on indictment, to a fine 
in the discretion of the court or to impris- 
onment for five years or to both; or 

(6) on summary conviction, to a fine of 
twenty-five thousand dollars or to impris- 
onment for one year or to both. 


(4) This section does not apply in respect of 
a scheme of referral selling that is licensed or 
otherwise permitted by or pursuant to an Act 
of the legislature of a province. 1974-75-76, c. 
76,8. 18. 


37. (1) For the purposes of this section, 
“bargain price’ means 


(a) a price that is represented in an adver- 
tisement to be a bargain price, by reference 
to an ordinary price or otherwise; or 


1d switch 
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(b) a price that a person who reads, hears or 
sees the advertisement would reasonably 
understand to be a bargain price by reason 
of the prices at which the product adver- 
tised or like products are ordinarily sold. 


(2) No person shall advertise at a bargain 
price a product that he does not supply in 
reasonable quantities having regard to the 
nature of the market in which he carries on 
business, the nature and size of the business 
carried on by him and the nature of the 
advertisement. 


(3) Subsection (2) does not apply to a 
person who establishes that 


(a) he took reasonable steps to obtain in 
adequate time a quantity of the product 
that would have been reasonable having 
regard to the nature of the advertisement, 
but was unable to obtain such a quantity 
by reason of events beyond his control that 
he could not reasonably have anticipated ; 
(b) he obtained a quantity of the product 
that was reasonable having regard to the 
nature of the advertisement, but was 
unable to meet the demand therefor 
because that demand surpassed his reason- 
able expectations; or 

(c) after he became unable to supply the 
product in accordance with the advertise- 
ment, he undertook to supply the same 
product or an equivalent product of equal 
or better quality at the bargain price and 
within a reasonable time to all persons who 
requested the product and who were not 
supplied therewith during the time when 
the bargain price applied and that he ful- 
filled the undertaking. 


(4) Any person who violates subsection (2) is 
guilty of an offence and is liable on summary 
conviction to a fine not exceeding twenty-five 
thousand dollars or to imprisonment for one 
year or to both. RS., c. C-23, s. 37; 1974-75-76, 
c. 76, s. 18. 


37.1 (1) No person who advertises a prod- 
uct for sale or rent in a market shall, during 


Punishment 


Saving 


Application 


Promotional 
contests 


A i 


the period and in the market to which the 
advertisement relates, supply the product at 
a price that is higher than the price 
advertised. 


(2) Any person who violates subsection (1) is 
guilty of an offence and is liable on summary 
conviction to a fine not exceeding twenty-five 
thousand dollars or to imprisonment for one 
year or to both. 


(3) This section does not apply 


(a) in respect of an advertisement that 
appears in a catalogue in which it is promi- 
nently stated that the prices contained 
therein are subject to error if the person 
establishes that the price advertised is in 
error; 

(b) in respect of an advertisement that is 
immediately followed by another adver- 
tisement correcting the price mentioned in 
the first advertisement; or 

(c) in respect of the sale of a security 
obtained on the open market during a 
period when the prospectus relating to that 
security is still current. 


(4) For the purpose of this section, the 
market to which an advertisement relates 
shall be deemed to be the market to which the 
advertisement could reasonably be expected 
to reach, unless the advertisement defines the 
market more narrowly by reference to a geo- 
graphical area, store, department of a store, 
sale by catalogue or otherwise. 1974-75-76, c. 
76,s. 18. 


37.2 (1) No person shall, for the purpose 
of promoting, directly or indirectly, the sale 
of a product, or for the purpose of promoting, 
directly or indirectly, any business interest, 
conduct any contest, lottery, game of chance 
or skill, or mixed chance and skill, or other- 
wise dispose of any product or other benefit 
by any mode of chance, skill or mixed chance 


(b) in respect of an advertisement tha 
immediately followed by another ad. 
tisement correcting the price mentione 
the first advertisement; 

(c) in respect of the sale of a secu 
obtained on the open market durin; 
period when the prospectus relating tot 
security is still current; or 


““(d) in respect of the sale of a produc 
by or on behalf of a person who is nc 
engaged in the business of dealing i 
that product.” 
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and skill whatever unless such contest, lot- 
tery, game or disposal would be lawful except 
for this section and unless 
(a) there is adequate and fair disclosure of 
the number and approximate value of the 
prizes, of the area or areas to which they 
relate and of any fact within the knowledge 


of the advertiser that affects materially the 
chances of winning; 

(b) distribution of the prizes is not unduly 
delayed; and 

(c) selection of participants or distribution 
of prizes is made on the basis of skill or on 
a random basis in any area to which prizes 
have been allocated. 


shment (2) Any person who violates subsection (1) is 
guilty of an offence and is liable 


(a) on conviction on indictment, to a fine 
in the discretion of the court or to impris- 
onment for five years or to both; or 

(b) on summary conviction, to a fine of 
twenty-five thousand dollars or to impris- 
onment for one year or to both. 1974-75-76, 
c. 76,8. 18. 


37.3 (1) Sections 36 to 37.2 do not apply 
to a person who prints or publishes or other- 
wise distributes a representation or an adver- 
tisement on behalf of another person in 
Canada, where he establishes that he 
obtained and recorded the name and address 
of that other person and that he accepted the 
representation or advertisement in good faith 
for printing, publishing or other distribution 
in the ordinary course of his business. 


(2) No person shall be convicted of an 
offence under section 36 or 36.1, if he estab- 
lishes that, 

(a) the act or omission giving rise to the 

offence with which he is charged was the 

result of error; 

(b) he took reasonable precautions and 

exercised due diligence to prevent the 

occurrence of such error; 
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(c) he, or another person, took reasonable 
measures to bring the error to the attention 
of the class of persons likely to have been 
reached by the representation or testimoni- 
al; and 


(d) the measures referred to in paragraph 
(c), except where the representation or tes- 
timonial related to a security, were taken 
forthwith after the representation was 
made or the testimonial was published. 


(3) Subsection (2) does not apply in respect 
of a person who, in Canada, on behalf of a 
person outside Canada, makes a representa- 
tion to the public or publishes a testimonial. 
1974-75-76, c. 76, s. 18. 


38. (1) No person who is engaged in the 
business of producing or supplying a product, 
or who extends credit by way of credit cards 
or is otherwise engaged in a business that 
relates to credit cards, or who has the exclu- 
sive rights and privileges conferred by a 
patent, trade mark, copyright or registered 
industrial design shall, directly or indirectly, 


(a) by agreement, threat, promise or any 
like means, attempt to influence upward, or 
to discourage the reduction of, the price at 
which any other person engaged in business 
in Canada supplies or offers to supply or 
advertises a product within Canada; or 

(b) refuse to supply a product to or other- 
wise discriminate against any other person 
engaged in business in Canada because of 
the low pricing policy of that other person. 


(2) Subsection (1) does not apply where the 
person attempting to influence the conduct of 
another person and that other person are 
affiliated companies or directors, agents, offi- 
cers or employees of 

(a) the same company, partnership or sole 

proprietorship, or 

(6) companies, partnerships or sole proprie- 

torships that are affiliated, 
or where the person attempting to influence 
the conduct of another person and that other 
person are principal and agent. 


ed retail 


ffiliated 


papa 


(3) For the purposes of this section, a 
suggestion by a producer or supplier of a 
product of a resale price or minimum resale 
price in respect thereof, however arrived at, 
is, in the absence of proof that the person 


making the suggestion, in so doing, also made 
it clear to the person to whom the suggestion 
was made that he was under no obligation to 
accept the suggestion and would in no way 
suffer in his business relations with the person 
making the suggestion or with any other 
person if he failed to accept the suggestion, 
proof of an attempt to influence the person to 
whom the suggestion is made in accordance 
with the suggestion. 


(4) For the purposes of this section, the 
publication by a supplier of a product, other 
than a retailer, of an advertisement that men- 
tions a resale price for the product is an 
attempt to influence upward the selling price 
of any person into whose hands the product 
comes for resale unless the price is so 
expressed as to make it clear to any person to 
whose attention the advertisement comes that 
the product may be sold at a lower price. 


(5) Subsections (3) and (4) do not apply toa 
price that is affixed or applied to a product or 
its package or container. 


(6) No person shall, by threat, promise or 
any like means, attempt to induce a supplier, 
whether within or without Canada, as a con- 
dition of his doing business with the supplier, 
to refuse to supply a product to a particular 
person or class of persons because of the low 
pricing policy of that person or class of 
persons. 


(7) For the purposes of subsection (2), 
(a) a company is affiliated with another 
company if 
(i) one is a subsidiary of the other, 
(ii) both are subsidiaries of the same 
company, 
(iii) both are controlled by the same 
person, or 


Where company 
is deemed to be 
controlled 


Punishment 


Where no unfa- 
vourable infer- 
ence to be drawn 


we 


(iv) each is affiliated with the same com- 
pany; and 
(b) a partnership or sole proprietorship is 
affiliated with another partnership, sole 
proprietorship or a company if both are 
controlled by the same person. 


(7.1) For the purposes of this section, a 
company is deemed to be controlled by a 
person if shares of the company carrying 
voting rights sufficient to elect a majority of 
the directors of the company are held, other 
than by way of security only, by or on behalf 
of that person. 


(8) Every person who violates subsection (1) 
or (6) is guilty of an indictable offence and is 
liable on conviction to a fine in the discretion 
of the court or to imprisonment for five years 
or to both. 


(9) Where, in a prosecution under para- 
graph (1)(b), it is proved that the person 
charged refused or counselled the refusal to 
supply a product to any other person, no 
inference unfavourable to the person charged 
shall be drawn from such evidence if he satis- 
fies the court that he and any one upon 
whose report he depended had reasonable 
cause to believe and did believe 


(a) that the other person was making a 
practice of using products supplied by the 
person charged as loss-leaders, that is to 
say, not for the purpose of making a profit 
thereon but for purposes of advertising; 

(b) that the other person was making a 
practice of using products supplied by the 
person charged not for the purpose of sell- 
ing such products at a profit but for the 
purpose of attracting customers to his store 
in the hope of selling them other products; 
(c) that the other person was making a 
practice of engaging in misleading adver- 
tising in respect of products supplied by the 
person charged; or 


(d) that the other person made a practice of 
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not providing the level of servicing that 
purchasers of such products might reason- 
ably expect from such other person. R.S., c. 
C-23, s. 38; 1974-75-76, c. 76, s. 18. 


39. Except as otherwise provided in this 
Part, nothing in this Part shall be construed 
to deprive any person of any civil right of 
action. R.S. c. C-23, s. 39; 1974-75-76, c. 76, 


s. 18. 


“38.1 (1) No supplier of an article, in 
dealing with one of his customers, shall 
refuse such customer sale and delivery of 
the article at any locality at which the 
supplier makes delivery of the article to 
any other of his customers, on the same 
terms and conditions of sale and delivery 
that would be available to the first-men- 
tioned customer if his place of business 
were located in that locality. 


(2) No supplier of an article shall refuse 
to deal with a customer or a person seek- 
ing to become a customer by reason only 
that such customer or person insists on 
taking delivery of the article at a particu- 
lar locality at which the supplier sells and 
delivers the article to other customers. 


(3) Any person who violates this section 
is guilty of an indictable offence and is 
liable to imprisonment for two years.” 


SPAKE Val 
CLASS AND SUBSTITUTE ACTIONS 


39.1 In this Part, 

“class” means a class of persons each of 
whom has a cause of action under sec- 
tion 31.1 against the same person or 
persons; 

“class action” means proceedings com- 
menced under section 39.11 and 
ordered, pursuant to section 39.12, to be 
maintained as a class action; 
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“Court” 


Class action 


Provisions 
applicable 


Application for 
order approving 
class action 


Where order to 
be granted 


“Court” means the Federal Court-Tri 
Division or any superior court in whic 
concurrent jurisdiction with the Feder 
Court-Trial Division has been vested t 
a proclamation issued pursuant to se 
tion 39.23. 


39.11 (1) One or more members of 
class may, on behalf of all members of t] 
class, commence proceedings in a Cou 
having jurisdiction where that person — 
those persons reside on any grou 
referred to in subsection 31.1(1) for reli 
referred to in that subsection, other thi 
recovery of the cost of any investigati 
and of proceedings under section 31.1, a1 
for any supplementary or alternati 
remedy or relief referred to in subsectir 
(1.1) of that section. 


(2) Subsections 31.1(2) and (4) app! 
with such modifications as the circu 
stances require, in respect of proceedin 
commenced under this section. 


39.12 (1) Forthwith after the co 
mencement of proceedings under secti 
39.11, the person or persons commenci 
the proceedings shall, on notice to ea 
person against whom any remedy or rel: 
is sought in the proceedings, to the Co1 


petition Policy Advocate and, if the Cot 
so orders, to the members of the cle 
purported to be represented, apply to t 
Court in which the proceedings were col 
menced for an order that the proceedin 
be maintained as a class action. 


(2) On an application made pursuant 
subsection (1), the Court shall order tk 
the proceedings to which the applicati 
relates be maintained as a class action if 
finds that 


(a) the members of the class purport 
to be represented by the person or pi 
sons who commenced the proceedir 
are sO numerous that joinder of all su 
members as_ party plaintiffs 
impracticable; 

(b) there are questions of law or fi 


that appear to be common to the cau: 
of action of the members of the class; 


ters to be 
idered by 
rt 
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re order 
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(c) the person or persons who com- 
menced the proceedings will fairly and 
adequately represent the interests of the 
class; 


(d) the proceedings are brought in good 
faith on the basis of a prima facie case; 
and 


(e) a class action is superior to any 
other available method for the fair and 
efficient adjudication of the issues to be 
determined between the members of the 
class and the person or persons against 
whom the proceedings were commenced. 


(3) In determining for the purposes of 
an application made pursuant to subsec- 
tion (1) whether a class action is superior 
to any other available method for the fair 
and efficient adjudication of issues to be 
determined between members of the class 
in question and the person or persons 
against whom the proceedings in question 
were commenced, a Court shall consider 


(a) whether the questions of law or fact 
that appear to be common to the causes 
of action of the members of the class 
predominate over any questions affect- 
ing only individual members; and 


(b) where appropriate, whether there 
are a sufficient number of members of 


the class who are likely to have suffered 
a significant quantum of loss or damage 
to warrant the cost of administering the 
relief claimed in the proceedings. 


(4) On an application made pursuant to 
subsection (1), the Court shall not refuse 
to order that the proceedings to which the 
application relates be maintained as a 
class action on the grounds only that 


(a) the only relief claimed is compensa- 
tion for loss or damage suffered; 


(6) any compensation for loss or 
damage suffered that is awarded to 
members of the class will have to be 
determined or calculated on an individu- 
al basis for each member of the class; or 


(c) the relief claimed arises out of sepa- 
rate contracts made or transactions that 
took place between members of the class 


Content of 
order 


Reasons to be 
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and the person or persons against whon 
the proceedings were commenced or ou 
of separate instance of conduct or fail: 
ure on the part of that person or those 
persons. 


(5) An order that proceedings be main. 
tained as a class action shall 


(a) define the class on whose behalf the 
action is to be maintained; 


(b) describe briefly the nature of the 
claim made and of the relief sought; 


(c) set forth the questions of law or fac 
that appear to be common to the cause: 
of action of members of the class; and 


(d) specify a date before which mem 
bers of the class may give notice to thi 
Court of their wish to be excluded fron 
the class action. 


(6) A Court, in making an order o 
refusing to make an order that proceeding 
be maintained as a class action, shall stati 
the reasons for its decision including it 
reasoning and conclusions in respect of th 
matters referred to in subsection (3). 


(7) Proceedings commenced under sec 
tion 39.11 may not be maintained as 
class action unless, on an application mad 


pursuant to subsection (1), a Court ordei 
that those proceedings be so maintained. 


(8) For the purpose of an appeal, a 
order of a Court that proceedings be mair 
tained as a class action or a refusal t 
make such an order is a final judgment « 
the Court. 


39.13 (1) Where, at the trial of a clas 
action, the Court makes a finding again: 
any person against whom the proceeding 
were commenced on the questions of la’ 
or fact common to the causes of action ¢ 
members of the class in question, th 
Court 


(a) shall, if a claim has been made i 
the proceedings for compensation fe 
loss or damage suffered by members ¢ 
the class, give judgment therefor fc 
each member of the class; and 
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(b) may grant any other remedy or 
relief applied for in the proceedings, 
whether by way of injunction or other- 
wise, that the Court by reason of its 
general jurisdiction has authority to 
grant and that the Court considers to be 
appropriate in the circumstances. 


(2) The amount of compensation to 
which each member of a class in whose 
favour a judgment is given pursuant to 
paragraph (1)(a) is entitled as a result of 
such judgment may be determined by the 
Court giving the judgment and set forth in 
the judgment or, where the Court so 
orders, may be determined in accordance 
with procedures provided by regulations 
made pursuant to this Part, the Rules of 
the Court and any special directions set 
forth in the order that are not inconsistent 
with this Part, those regulations and those 
Rules. 


39.14 (1) Where, on an application 
under subsection 39.12(1), the Court 
refuses to make an order that proceedings 
be maintained as a class action on the 
ground only that, by reason of the matters 
mentioned in paragraph 39.12(3)(b), a 
class action would not, in the circum- 
stances of the particular proceedings 
before it, be superior to any other available 
method for the fair and efficient adiudica- 
tion of the issues to be determined between 
members of the class in question and the 
person or persons against whom the pro- 
ceedings in question were commenced, the 
Competition Policy Advocate may, subject 
to subsection (2), commence a substitute 
action in respect of the class in question 
against that person or those persons in a 
Court having jurisdiction where any mem- 
bers of the class reside for any remedy or 
relief that was sought or might have been 
sought in the proceedings in question that 
were commenced under section 39.11. 


(2) No proceedings may be commenced 
under subsection (1), 

(a) in the case of proceedings based on 

conduct that is contrary to any provision 

of art V, after the expiration of six 


Judgment 
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months from the day on which the 
Court refused to make an order under 
section 39.12 in respect of proceedings 
commenced under section 39.11 on the 
basis of the same conduct or after the 
expiration of the period of two years 
referred to in paragraph 31.1(4)(q). 
whichever is the later; and 


(b) in the case of proceedings based or 
the failure of any person to comply wit 
an order of the Board or a court, after 
the expiration of six months from the 
day on which the Court refused to make 
an order under section 39.12 in respect 
of proceedings commenced under sec- 
tion 39.11 on the basis of the same 
failure or after the expiration of the 
period of two years referred to in para: 
graph 31.1(4)(b), whichever is the later. 


39.15 (1) Where, at the trial of a su 
stitute action, the Court makes a findis 
against any person against whom the pr 


ceedings were commenced on the questio: 
of law or fact common to the causes | 
action of members of the class in questio 
unless that person has been convicted of < 
offence against this Act or an order hi 
been made against him under any prov 
sion of Part IV.1 on the basis of the san 
or substantially the same facts on whi 
the finding of the Court is based, tl 
Court 


(a) shall, if a claim has been made 
the proceedings for compensation fi 
loss or damage suffered by members | 
the class and if the minimum amount | 
money for which that person is likely 
be liable to all members of the class cz 
be determined and is substantial, dete 
mine as nearly as may be the tot 
amount of that liability and give jud, 
ment for the Competition Policy Adv 
cate against that person for thi 
amount; and 


(6) may grant any other remedy ' 
relicf applied for in the proceeding 
whether by way of injunction or othe 
wise, that the Court by reason of i 
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general jurisdiction has authority to 
grant and that the Court considers to be 
appropriate in the circumstances. 


(2) Any amount recovered by the Com- 
petition Policy Advocate under a judgment 
given pursuant to subsection (1) belongs to 
Her Majesty in right of Canada and shall 
be paid by the Competition Policy Advo- 
cate into the Consolidated Revenue Fund. 


39.16 Where an order is made under 
section 39.12 that proceedings be main- 
tained as a class action, or the Competi- 
tion Policy Advocate commences a substi- 
tute action, the Court may, by order, 
direct that notice of the proceedings be 
given to members of the class in question, 
in accordance with regulations made pur- 
suant to this Part, the Rules of the Court 
and any special directions set forth in the 
order that are not inconsistent with this 
Part, those regulations and those Rules, 
advising them of the proceedings and fur- 
ther advising them that the Court will 
exclude them from the proceedings if they 
give notice to the Court of their wish to be 
so excluded before a date specified in the 
order and notice. 


39.17 (1) A Court shall exclude from a 
class action or substitute action those 
members of the class in question who, 


(a) pursuant to an order made under 
section 39.12 or a notice given under 
section 39.16, give notice to the Court 
before the date specified in the order or 
notice of their wish to be so excluded, 
and 


(b) where no notice is given under sec- 
tion 39.16, at any time before judgment 
is given in a substitute action, give 
notice to the Court of their wish to be so 
excluded, 
and the rights of a person so excluded as 
against the person or persons against 
whom the class action or substitute action 
was commenced are not affected by the 
action or by the result thereof. 


Idem 
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(2) Where a member of a class j 
respect of which a class action is ordere 
to be maintained under section 39.12, or . 
member of a class in respect of which th 
Competition Policy Advocate has com 
menced a substitute action, has com 
menced an action in a court other than th 
Court in which the class action wa 
ordered to be maintained or the substitut 
action was commenced in respect of th 
same conduct or failure that is alleged i 
the class or substitute action and has n 
been excluded from the class or substitui 
action pursuant to subsection (1), th 
Court may, on application by any perso 
against whom the class action was ordere 
to be maintained or the substitute actio 
was commenced, exclude such membs 
from the class or substitute action wit 
like effect as if he had been exclude 
under subsection (1). 


39.18 Except as provided in the jud; 
ment in a class action as it provides fi 
subsequent determination of the amount 
compensation for loss or damage suffere 
by members of the class or any oth 
issues, the judgment in a class action « 
substitute action constitutes a final jud; 
ment between each member of the class 
question who was not excluded from tl 
class pursuant to section 39.17 and ea 
person against whom the class action ‘ 
substitute action was taken with respect 
the conduct or failure alleged in tl 
action. 


39.19 A class action shall not be disco 
tinued or compromised without t 
approval of the Court that ordered it to| 
maintained. 


39.2 (1) No costs shall be awarded 
any party to a class action at any stage 
the proceedings, including an appe 
except 


(a) on an application under secti 
39ut2: 


(5) on a settlement of any matter me 
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lations 


a 


tioned in paragraph 39.22(1)(d) under 
procedures referred to in that para- 
graph; 

(c) on an interlocutory motion; and 


(d) in proceedings based on the same or 
substantially the same facts on which 
the defendant was convicted of an 
offence against this Act. 


(2) Where, in a class action, judgment iS 
given in favour of the members of the 
class, the reasonable solicitor and client 
costs of the member or members of the 
class who commenced the proceedings, 
including costs of any appeal, as deter- 
mined by the Court that ordered the pro- 
ceedings to be maintained as a class action 
or by the court hearing the appeal, as the 
case may be, constitute a first charge, on a 
pro rata basis, against amounts ordered to 
be paid as compensation for loss or 
damage suffered to members of the class 
in the proceedings or in any subsequent 
proceedings arising out of the class action. 


39.21 Where, in a class action, judg- 
ment is given in favour of the members of 
the class and the judgment does not deter- 
mine all questions of law and all questions 
of fact that affect individual members of 
the class or the amount of any relief to 
which members of the class are entitled as 
compensation for loss or damage suffered, 
in any subsequent proceedings arising out 
of the class action 

(a) members of the class and persons 
against whom the class action was taken 
have the same rights of discovery 
against each other and are subject to the 
same liability for costs as in an ordinary 
civil action; and 

(b) the persons against whom the class 

action was taken have the same right to 


pay money into court as has the defend- 

ant in an ordinary civil action. 

39.22 (1) The Governor in Council may 
make regulations 

(a) regulating the practice and proce- 


Publication of 
proposed 
regulations 


Exception 


Rules of Court 


es ke 


dure in respect of class and substitute 
actions including the prescription of 
times within which and the manner in’ 
which any matters relating thereto must 
be done; 


(5) providing for the manner of consoli- 
dation or otherwise dealing with concur- 
rent actions; 


(c) prescribing matters to be considered 
by a court in determining 


(i) whether notice of a class action 

should be given under section 39.16, 

and 

(ii) the terms of any such notice and 

the manner in which it should be 

given; 
(d) prescribing procedures to be fol- 
lowed in settling questions of law or fact 
that relate to individual members of a 
class, to the rights of such members and 
to any relief to which they are entitled, 
when judgment is given for members of 
the class in a class action; 


(e) prescribing procedures to be fol- 
lowed to give effect to subsection 
39,2(2); and 


(f) generally to carry out the purposes 
and provisions of this Part. 


(2) Subject to subsection (3), the Minis- 
ter shall cause to be published in the 
Canada Gazette a copy of each regulation 
that the Governor in Council proposes to 
make under subsection (1) and a reason- 
able opportunity shall be afforded to inter- 
ested persons to make representations with 
respect thereto. 


(3) The Minister is not required to pub- 
lish a regulation that the Governor in 
Council proposes to make under subsection 
(1) if it has previously been published 
pursuant to subsection (2), whether in the 
same form or in a form that has been 
amended as a result of representations 
made by interested persons. 


(4) Nothing in this Part restricts the 
authority of a Court or of the judges of a 
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Court to make rules and orders not incon- 
sistent with this Part and regulations made 
pursuant to subsection (1). 


39.23 Where the Attorney General of 
Canada reports to the Governor in Council 
that agreement has been reached between 
or among 


(a) attorneys general of two or more 
provinces where no proclamation has 
previously been issued under this sec- 
tion, or 


(b) the attorney general of a province or 
the attorneys general of two or more 
provinces and the attorneys general of 
all provinces in relation to which a proc- 
lamation has previously been issued 
under this section, 


on principles of administration and con- 
solidation of class actions ordered to be 
maintained by superior courts of those 
provinces and on the principles of adminis- 
tration of subsequent proceedings arising 
out of those class actions and that agree- 
ment has been reached on the manner in 
which those principles will be implemented 
by regulations made pursuant to section 
39.22 or by uniform rules and orders of 
courts, the Governor in Council shall issue 
a proclamation vesting in the superior 
courts that ordinarily exercise original 
jurisdiction in those provinces in a case 
described in paragraph (a) and in the 
province or provinces in relation to which a 
proclamation has not previously been 
issued under this section in a case 
described in paragraph (5), concurrent 
jurisdiction with the Federal Court-Trial 
Division in respect of proceedings under 
this Part.” 
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PART VI 
OTHER OFFENCES 


40. If any person, who has been duly 
served with an order, issued by the Commis- 
sion or any member thereof requiring him to 
attend or to produce any books, papers, 
records or other documents, and to whom, at 
the time of service, payment or tender has 
been made of his reasonable travelling 
expenses according to the scale in force with 
respect to witnesses in civil suits in the supe- 
rior court of the province in which such 
person is summoned to attend, fails to attend 
and give evidence, or to produce any book, 
paper, record or other document as required 
by the said order, he is, unless he shows that 
there was good and sufficient cause for such 
failure, guilty of an offence and liable upon 
summary conviction to a fine of not more 
than one thousand dollars or to imprison- 
ment for a term not exceeding six months or 


to both. R.S., c. 314, s. 36. 


41. (1) No person shall in any manner 
impede or prevent or attempt to impede or 
prevent any inquiry or examination under 
this Act. 


(2) Every person who violates subsection (1) 
is guilty of an offence and is liable on sum- 
mary conviction or on conviction on indict- 
ment to a fine of not more than five thousand 
dollars or to imprisonment for a term not 
exceeding two years or to both. RS., c. 314, 
Bat. 


42. (1) Every person who violates subsec- 
tion 10(2) is guilty of an offence and is liable 


“40. (1) If any person who has be 
duly served with an order issued by tl 
Board or any member thereof requirir 
him to attend or to produce any book 
papers, records or other documents « 
other things and to whom, at the time | 
service, payment or tender has been mac 
of his reasonable travel expenses accordir 
to the scale in force with respect to wi 
nesses in civil suits in the superior court ; 
the province in which such person is sun 
moned to attend, fails to attend and gir 
evidence, or to produce any book, pape 
record or other document or other thing : 
required by the said order, he is, unless } 
shows that there was good and sufficie: 
cause for such failure, guilty of an offen 
and liable on summary convinction to 
fine of one thousand dollars or to impri 
onment for six months or to both. 


(2) Any person who contravenes su 
section 27(3) or 27.1(3) ia guilty of ; 
offence and liable on summary convicti 
to a fine of one thousand dollars or 
imprisonment for six months or to both.” 
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on summary conviction or on conviction on 
indictment to a fine of not more than five 
thousand dollars or to imprisonment for a 
term not exceeding two years or to both. 


(2) Every person who, without good and 
sufficient cause, the proof whereof lies on 
him, refuses, neglects or fails to comply with 


a notice in writing requiring a written return 
under oath or affirmation, pursuant to sec- 
tion 9 or subsection 22(2) is guilty of an 
offence and liable on summary conviction or 
on conviction on indictment to a fine of not 
more than five thousand dollars or to impris- 
onment for a term not exceeding two years or 
to both. 


(3) Where a corporation commits an offence 
against subsection (1) or (2) any director or 
officer of such corporation who assents to or 
acquiesces in the offence committed by the 
corporation is guilty of that offence personal- 
ly and cumulatively with the corporation and 
with his co-directors or associate officers. 
RS., c. 314, s. 38. 


43. Every person who, without good and 
sufficient cause, the proof whereof lies on 
him, refuses, neglects or fails to comply with 
a notice in writing requiring evidence upon 
affidavit or written affirmation, pursuant to 
subsection 12(1) is guilty of an offence and 
liable on summary conviction or on convic- 
tion on indictment to a fine of not more than 
five thousand dollars or to imprisonment for 
a term not exceeding two years or to both. 
RS., c. 314, s. 39. 


Procedure 


44. (1) Where an indictment is found 
against an accused, other than a corporation, 
for any offence against this Act, the accused 
may elect to be tried without a jury and 
where he so elects he shall be tried by the 
judge presiding at the court at which the 
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indictment is found, or the judge presiding at 
any subsequent sittings of that court, or at 
any court where the indictment comes on for 
trial; and in the event of such election being 
made the proceedings subsequent to the elec- 
tion shall be regulated in so far as may be 
applicable by the provisions of the Criminal 
Code relating to the trial of indictable 
offences by a Judge without a jury. 


(2) No court other than a superior court of 
criminal jurisdiction, as defined in the Crimi- 


nal Code, has power to try any offence under 
section 32, 32.1, 32.2, 32.3 or 33. 


(3) Notwithstanding anything in the Crimi- 
nal Code or in any other statute or law, a 
corporation charged with an offence under 
this Act shall be tried without the interven- 
tion of a jury. 


(4) In any case where subsection 30(2) is 
applicable the Attorney General of Canada 
or the attorney general of the province may 
in his discretion institute proceedings either 
by way of an information under that subsec- 
tion or by way of prosecution. 


(5) Proceedings in respect of an offence that 
is declared by this Act to be punishable on 
summary conviction may be instituted at any 
time within two years after the subject-matter 
of the proceedings arose. R.S., c. C-23, s. 44; 
1974-75-76, c. 76, s. 19. 


44.1 Notwithstanding any other Act, a 
prosecution for an offence under Part V or 
section 46.1 may be brought, in addition to 
any place in which such prosecution may be 
brought by virtue of the Criminal Code, 


(a) where the accused is a company, in any 
territorial division in which the company 
has its head office or a branch office, 
whether or not such branch office is pro- 
vided for in any Act or instrument relating 
to the incorporation or organization of the 
company; and 

(b) where the accused is not a company, in 
any territorial division in which the 
accused resides or has a place of business. 
1974-75-76, c. 76, s. 20. 
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4.5. (1) In this section 


“agent of a participant” means a person who 


by a document admitted in evidence under 
this section appears to be or is otherwise 
proven to be an officer, agent, servant, 
employee or representative of a partici- 
pant; 


“document” includes any document appear- 


ing to be a carbon, photographic or other 
copy of a document; 


“participant” means any person against 


whom proceedings have been instituted 
under this Act and in the case of a prosecu- 
tion means any accused and any person 
who, although not accused, is alleged in the 
charge or indictment to have been a 
co-conspirator or otherwise party or privy 
to the offence charged. 


(2) In any proceedings before the Commis- 


sion or in any prosecution or proceedings 
before a court under or pursuant to this Act, 


(a) anything done, said or agreed upon by 
an agent of a participant shall prima facre 
be deemed to have been done, said or 
agreed upon, as the case may be, with the 
authority of that participant; 

(b) a document written or received by an 
agent of a participant shall prima facie be 
deemed to have been written or received, as 
the case may be, with the authority of that 
participant; and 

(c) a document proved to have been in the 
possession of a participant or on premises 
used or occupied by a participant or in the 
possession of an agent of a participant shall 
be admitted in evidence without further 
proof thereof and is prima facié proof 


(i) that the participant had knowledge of 
the document and its contents, 

(ii) that anything recorded in or by the 
document as having been done, said or 
agreed upon by any participant or by an 
agent of a participant was done, said or 
agreed upon as recorded and, where any- 
thing is recorded in or by the document 
as having been done, said or agreed upon 
by an agent of a participant, that it was 
done, said or agreed upon with the au- 


Admissibility of 
statistics 


Idem 


Privileged infor- 
mation not 
affected 


thority of that participant, 

(111) that the document, where it appears 
to have been written by any participant 
or by an agent of a participant, was so 
written and, where it appears to have 
been written by an agent of a partici- 
pant, that it was written with the author- 
ity of that participant. R.S., c. C-23, s. 
45; 1974-75-76, c. 76, s. 21. 


45.1 (1) A collection, compilation, anal- 
ysis, abstract or other record or report. of 
statistical information prepared or published 
under the authority of 

(a) the Statistics Act, or 

(b) any other enactment of Parliament or 

of the legislature of a province, 
is admissible in evidence in any proceedings 
before the Commission or in any prosecution 
or proceedings before a court under or pursu- 
ant to this Act. 


(2) On request from the Minister, the Com- 
mission or the Director, 


(a) the Chief Statistician of Canada or an 
officer of any department or agency of the 
Government of Canada the functions of 
which include the gathering of statistics 
shall, and 
(6) an officer of any department or agency 
of the government of a province the func- 
tions of which include the gathering of 
statistics may, 
compile from his or its records a statement of 
statistics relating to any industry or sector 
thereof, in accordance with the terms of the 
request, and any such statement is admissible 
in evidence in any proceedings before the 
Commission or in any prosecution or proceed- 


ings before a court under or pursuant to this 
Act. 


(3) Nothing in this section compels or 
authorizes the Chief Statistician of Canada 
or any officer of a department or agency of 
the Government of Canada to disclose any 
particulars relating to an individual or busi- 
ness In a manner that is prohibited by any 
provision of an enactment of Parliament or 
of a provincial legislature designed for the 
protection of such particulars. 
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(4) In any proceedings before the Commis- 
sion, or in any prosecution or proceedings 
before a court under or pursuant to this Act, a 
certificate purporting to be signed by the 
Chief Statistician of Canada or the officer of 
the department or agency of the Government 
of Canada or of a province under whose 


supervision a record, report or statement of 
statistics referred to in this section was pre- 
pared, setting out that the record, report or 
statement of statistics attached thereto was 
prepared under his supervision, is evidence of 
the facts alleged therein without proof of the 
signature or official character of the person 
by whom it purports to be signed. 1974-75-76, 
c. 76, s. 22. 


45.2 A collection, compilation, analysis, 
abstract or other record or report of statistics 
collected by sampling methods by or on 
behalf of the Director or any other party to 
proceedings before the Commission, or to a 
prosecution or proceedings before a court 
under or pursuant to this Act, is admissible in 
evidence in any such prosecution or proceed- 
ings. 1974-75-76, c. 76, s. 22. 


4.5.3 (1) No record, report or statement of 
statistical information or statistics referred to 
in section 45.1 or 45.2 shall be received in 
evidence before the Commission or court 
unless the person intending to produce the 
record, report or statement in evidence has 
given to the person against whom it is intend- 
ed to be produced reasonable notice together 
with a copy of the record, report or statement 
and, in the case of a record or report of 
statistics referred to in section 45.2, together 
with the names and qualifications of those 
persons who participated in the preparation 
thereof. 


(2) Any person against whom a record or 
report of statistics referred to in section 45.1 is 
produced may require, for the purposes of 
cross-examination, the attendance of any 
person under whose supervision the record or 
report was prepared. 


Idem 
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(3) Any person against whom a record or 
report of statistics referred to in section 45.2 is 
produced may require, for the purposes of 
cross-examination, the attendance of any 
person who participated in the preparation of 
the record or report. 1974-75-76, c. 76, s. 22. 


4.6. (1) Subject to this section, the Attor- 
ney General of Canada may institute and 
conduct any prosecution or other proceedings 
under section 30, any of sections 32 to 35 and 
section 38 or, where the proceedings are on 
indictment, under section 36, 36.1, 36.3, 36.4, 
37.2 or 46.1, in the Federal Court—Trial Divi- 
sion, and for the purposes of such prosecution 
or other proceedings the Federal Court— 
Trial Division has all the powers and Jjurisdic- 
tion of a superior court of criminal jurisdic- 
tion under the Criminal Code and under this 
Act. 


(2) The trial of an offence under Part V or 
section 46.1 in the Federal Court—Trial Divi- 
sion shall be without a Jury. 


(3) An appeal lies from the Federal Court— 
Trial Division to the Federal Court of 
Appeal and from the Federal Court of 
Appeal to the Supreme Court of Canada in 
any prosecution or proceedings under Part V 
or section 46.1 of this Act as provided in Part 
XVIII of the Criminal Code for appeals from 
a trial court and from a court of appeal. 


(4) Proceedings under subsection 30(2) may 
in the discretion of the Attorney General be 
instituted in either the Federal Court—Trial 
Division or a superior court of criminal juris- 
diction in the province but no prosecution 
shall be instituted in the Federal Court— 
Trial Division in respect of an offence under 
Part V or section 46.1 without the consent of 
the individual. RS., c. C-23, s. 46; RS., c. 
10(2nd Supp.), s. 65; 1974-75-76, c. 76, s. 23. 


“46. (1) Subject to this section, the 
Attorney General of Canada may institute 
and conduct any prosecution or other pro- 
ceedings under section 30, any of sections 
32 to 35 and sections 38 and 38.1 or, 


where the proceedings are on indictment, 
under section 36, 36.1, 36.3, 36.4, 37.2 or 
46.1, in the Federal Court—Trial Division, 
and for the purposes of such prosecution or 
other proceedings the Federal Court— 
Trial Division has all the powers and juris- 
diction of a superior court of criminal 
jurisdiction under the Criminal Code and 
under this Act.” 


(4) Proceedings under subsection 
30(3) may in the discretion of the Attor- 
ney General be instituted in either the 
Federal Court—Trial Division or a supe- 
rior court of criminal jurisdiction in the 
province but no prosecution shall be 
instituted against a natural person in the 
Federal Court—Trial Division in respect 
of an offence under Part V or section 46.1 
without the consent of that person.” 
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4.6.1 Any person who contravenes or fails 
to comply with an order of the Commission is 


guilty of an offence and is liable 


(a) on conviction on indictment, to a fine 
in the discretion of the court or to impris- 
onment for five years or to both; or 

(b) on summary conviction, to a fine of 
twenty-five thousand dollars or to impris- 
onment for one year or to both. 1974-75-76, 
c. 76, s. 24. 


PART VII 
Investigation of Monopolistic Situations 


47. (1) The Director 

(a) upon his own initiative may, and upon 
direction from the Minister or at the 
instance of the Commission shall, carry out 
an inquiry concerning the existence and 
effect of conditions or practices relating to 
any product that may be the subject of 
trade or commerce and which conditions or 
practices are related to monopolistic situa- 
tions or restraint of trade, and 

(b) upon direction from the Minister shall 
carry out a general inquiry into any matter 
that the Minister certifies in the direction 
to be related to the policy and objectives of 
this Act, 


and for the purposes of this Act, any such 
inquiry shall be deemed to be an inquiry 
under section 8. 


“46.1 (1) Any person who contravenes 
or fails to comply with an order of the 
Board for the failure to comply with which 
or the contravention of which no other 
punishment is provided by any other provi- 
sion of this Act is guilty of an offence and 
is liable” 


*(2) Any person who contravenes or 
fails to comply with an injunction issued 
under section 29 or 29.1, an order made 
under section 30 or a requirement of a 
court made under section 31 is guilty of an 
indictable offence and liable to imprison- 
ment for two years.” 


“47. (1) The Competition Policy Advo- 
cate, on his own initiative may, and on 


direction from the Minister shall, carry 
out an inquiry concerning the existence 
and effect of conditions or practices relat- 
ing to any product, which conditions or 
practices are related to monopolistic situa- 
tions, restraint of trade, regulated conduct 
or any other matter that is relevant to the 
policy and objectives of this Act, and for 
the purposes of this Act, any such inquiry 
shall be deemed to be an inquiry under 
section 8. 
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(2) It is the duty of the Commission to 
consider any evidence or material brought 
before it under subsection (1) together with 
such further evidence or material as the Com- 
mission considers advisable and to report 
thereon in writing to the Minister, and for the 
purposes of this Act any such report shall be 
deemed to be a report under section 19. RS., 
c. C-23,s.47; 1974-75-76, c. 76, s. 25. 


(2) The Competition Policy Advocate 
may, for the purposes of an inquiry under 
subsection (1), use any evidence or infor- 
mation that he has obtained or obtains ir 
the course of any other inquiry under 
section 8. 


(3) The Competition Policy Advocate 
shall, on completion of an inquiry under 
subsection (1), prepare a report of the 
inquiry and submit it to the Minister. 


(4) Forthwith after submitting a report 
to the Minister pursuant to subsection (3), 
the Competition Policy Advocate shall 
send a copy thereof to every person in 
respect of whom a power conferred on the 
Competition Policy Advocate by this Act 
for the purpose of obtaining evidence has 
been exercised in the course of the inquiry 
together with a notice advising each such 
person that he may, within sixty days after 
the day on which the notice is sent by the 
Competition Policy Advocate, apply to the 
Minister to appoint a commissioner to 
reopen the inquiry and, on completion of 
the reopened inquiry, to make a further 
report to the Minister. 


(5) On receipt of a report pursuant to 
subsection (3), the Minister may, in his 
discretion and whether or not he receives 
an application pursuant to subsection (4), 
appoint a commissioner to reopen the 
inquiry to which the report relates and any 
person so appointed has, in relation to the 
subject-matter of the inquiry, all the 
powers of a commissioner appointed under 
Part I of the Inquiries Act. 


(6) A commissioner appointed under 
subsection (5) shall consider the report of 
the Competition Policy Advocate in rela- 
tion to the inquiry in respect of which the 
commissioner was appointed, afford to 
every person who made an application to 
the Minister pursuant to subsection (4) in 
relation to that inquiry and the Competi- 
tion Policy Advocate a reasonable oppor- 
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tunity to be heard and take any further 
steps and make any further investigation 
that he considers necessary or desirable to 
supplement or complete the inquiry. 


(7) On the completion of a reopened 
inquiry, the commissioner appointed in 
relation thereto shall prepare and submit a 
report thereon to the Minister and the 
Minister shall, within ninety days of 
receipt by him of such a report, cause it to 
be published in such manner as he deems 
appropriate. 


(8) The Minister shall, within one hun- 
dred and twenty days of receipt of of a 
report from the Competition Policy Advo- 
cate pursuant to subsection (3), if before 
that time the inquiry to which the report 
relates is not reopened in accordance with 
this section, cause the report to be pub- 
lished in such manner as he deems 
appropriate. 


(9) The Competition Policy Advocate 
may, at any time, discontinue an inquiry 
commenced under subsection (1) when in 
his opinion no useful purpose will be 
served by continuing the inquiry and 
making a report under subsection (3) to 
the Minister thereon. 


(10) On written request of any person in 
respect of whom a power conferred on the 
Competition Policy Advocate by this Act 
for the purpose of obtaining evidence has 
been exercised in the course of an inquiry 
commenced under subsection (1) or on his 
own motion, the Minister may review a 
decision of the Competition Policy Advo- 
cate to discontinue such inquiry and may, 
if in his opinion the circumstances war- 


rant, instruct the Competition Policy 
Advocate to make a further inquiry. 


International Agreements 


47.1 (1) The Minister may, with the 
approval of the Governor in Council, enter 
into agreements with the governments of 
other countries providing for the elimina- 
tion of private restrictions on international 
trade, assistance in the administration and 
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Regulations and Report to Parliament 


48. The Governor in Council may make 
such regulations, not inconsistent with this 
Act, as to him seem necessary for carrying out 
this Act and for the efficient administration 
thereof. R.S., c. 314, s. 43. 


4.9. The Director shall report annually to 
the Minister the proceedings under this Act, 
and the Minister shall within thirty days 
after he receives it lay the report before Par- 
hiament, or, if Parliament is not then in ses- 
sion, within the first fifteen days after the 
commencement of the next ensuing session. 
RS.,c.314,s. 44. 


enforcement of laws relating to the safe- 
guarding of competition or the exchange 
of information relevant to the administra- 
tion and enforcement of such laws, and the 
Competition Policy Advocate may supply 
and receive information in accordance 
with any such agreement notwithstanding 
any other provision of this Act. 


(2) To the greatest extent possible, the 
Minister shall ensure that each agreement 
entered into under this section that pro- 
vides for the exchange of information 
affords to information supplied by the 
Competition Policy Advocate pursuant 
thereto the same protection against disclo- 
sure or use for purposes other than in 
relation to the administration and enforce- 
ment of laws relating to the safeguarding 
of competition as is afforded by this or any 
other Act of Parliament.” 


“49. The Competition Policy Advocate 


shall report annually to the Minister the 
proceedings under this Act, and the Minis- 


ter shall cause such report to be laid before 
Parliament within thirty days after the 


receipt thereof by him or, if Parliament is 
not then sitting, on any of the first fifteen 
days next thereafter that Parliament is 
sitting. 


Construction of Provisions 


50. Nothing in this Act shall be con- 
strued as authorizing the Board to make 
an order in respect of any matter that is 
not within the legislative authority of 
Parliament.” 
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RELATED AND CONSEQUENTIAL 
AMENDMENTS 


(1) The following provisions of the 
Combines Investigation Act, namely, subsec- 
tions 6(2), (3), (4) and (5) and 7(1), section 
8, subsections 9(1) and (2), 10(3), 11(2) and 
12(1), paragraphs 12(2)(b) and (c), subsec- 
tions 14(2), (3) and (4), 15() and 17(5), 
sections 25 and 26, subsection 31-201), Sec- 
tion 31.3, subsections 31.4(2) and (3), sec- 
tion 31.5, subsections 31.6(1) and (2), sec- 
tion 31.7, subsection 31.8(3), section 31.9, 
subsections 32.1(2) and 45.1(2) and section 
45.2 are amended by substituting for the 
words “the Director”, wherever they appear 
in those provisions, the words “the Competi- 
tion Policy Advocate’. 


(2) The following provisions of the said 
Act, namely, paragraph 7(1)(b), subpara- 
graph 8(b)(ii), subsections 9(2), 10(3) and 
12(1), paragraphs 12(2)(a) and (d), subsec- 
tion 17(8), section 21, paragraph 31.1(4)(5), 
the heading immediately preceding section 
31.2, subsection 31.2(1), section 31.3, sub- 
sections 31.4(2), (3) and (4), section 31.5, 
subsection 31.6(1), section 31.7, subsections 
31.8 (2) and (3), section 31.9, subsections 
45(2) and 45.1(1), (2) and (4), section 45.2, 
and subsection 45.3(1) are amended by sub- 
stituting for the words “the Commission” 
wherever they appear in those provisions, the 
words “the Board”. 


(3) The following provisions of the said 
Act, namely, subsections 6(1) to (5) and 
paragraph 12(2)(c) are amended by sub- 
stituting for the words “Deputy Directors of 
Investigation and Research’, “Deputy Direc- 
tor” and “Deputy Directors”, wherever they 
appear in those provisions, the words ““Depu- 
ty Competition Policy Advocates” or “Depu- 
ty Competition Policy Advocate”, as 
appropriate. 


(4) The following provisions of the said 
Act, namely, paragraph (5) of the definition 
“article” in section 2, subsections 31.4(4), 
(5) and (6), section 31.5, subsections 31.6(1) 
and (2), 32(7), 32.1(2), 32.2(3) and 38(2), 
(7) and (7.1) and section 44.1 are amended 
by substituting for the words “company” and 
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“companies”, wherever they appear in those 


provisions, the words “corporation” and 
“corporations’’, respectively. 


(5) The provisions of the said Act referred 
to in the Schedule are amended in the 
manner and to the extent indicated in the 
Schedule. 
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SCHEDULE 
(Subsection 39(5)) 


Subsection 32.2(2) of the Combines Investigation Act 
is repealed and the following substituted: 


‘*(2) Every one who is a party to bid-rigging is 
guilty of an indictable offence and is liable to a fine in 
the discretion of the court or to imprisonment for five 
years or to both.” 


All that portion of subsection 32.3(1) of the said Act 
following paragraph (b) thereof is repealed and the 
following substituted: 


“is guilty of an indictable offence and is liable to a 
fine in the discretion of the court or to imprisonment 
for five years or to both.” 


Subsection 36.2(2) of the said Act is repealed and the 
following substituted: 


“(2) Any person who violates subsection (1) is 
guilty of an offence and is liable on summary convic- 
tion to a fine of ten thousand dollars or to imprison- 
ment for one year or to both.” 


Subsection 37(4) of the said Act is repealed and the 
following substituted: 


“(4) Any person who violates subsection (2) is 
guilty of an offence and is liable on summary convic- 
tion to a fine of twenty-five thousand dollars or to 
imprisonment for one year or to both.” 


Subsection 37.1(2) of the said Act is repealed and the 
following substituted: 


“(2) Any person who violates subsection (1) is 
guilty of an offence and is liable on summary convic- 
tion to a fine of twenty-five thousand dollars or to 
imprisonment for one year or to both.” 


Subsection 38(8) of the said Act is repealed and the 
following substituted: 


“(8) Every person who violates subsection (1) or 
(6) is guilty of an indictable offence and is liable to a 
fine in the discretion of the court or to imprisonment 
for five years or to both.” 
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SCHEDULE—Conclusion 


Subsection 41(2) of the said Act is repealed and the 
following substituted: 


(2) Every person who violates subsection (1) is 
guilty of an offence and is liable on summary convic- 
tion or on conviction on indictment to a fine of five 
thousand dollars or to imprisonment for two years or 
to both.” 


Subsections 42(1) and (2) of the said Act are repealed 
and the following substituted: 


“42. (1) Every person who violates subsection 10(2) 
is guilty of an offence and is liable on summary 
conviction or on conviction on indictment to a fine of 
five thousand dollars or to imprisonment for two years 
or to both. 


(2) Every person who, without good and sufficient 
cause, the proof whereof lies on him, refuses, neglects 
or fails to comply with a notice in writing requiring a 
written return under oath or affirmation pursuant to 
section 9 is guilty of an offence 
and liable on summary conviction or on conviction on 
indictment to a fine of five thousand dollars or to 
imprisonment for two years or to both.” 


Section 43 of the said Act is repealed and the follow- 
ing substituted: 


“43. Every person who, without good and sufficient 
cause, the proof whereof lies on him, refuses, neglects 
or fails to comply with a notice in writing requiring 
evidence upon affidavit or written affirmation, pursu- 
ant to subsection 12(1) is guilty of an offence and 
liable on summary conviction or on conviction on 
indictment to a fine of five thousand dollars or to 
imprisonment for two years or to both.” 
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OTHER ACTS AMENDED 


BANK ACT 


“102.1 The provisions of this Act 
relating to 


(a) agreements between or among 
banks, and 


(b) mergers 


apply to banks in lieu of sections 32 and 
33 of the Combines Investigation Act 
and of other provisions of that Act 
relating to the matters referred to in 
paragraphs (a) and (b).” 


Prohibited Agreements 


138. (1) Except as provided in subsection 
(2), every bank that makes an agreement with 
another bank with respect to 

(a) the rate of interest on a deposit, or 

(b) the rate of interest or the charges on a 

loan, 
and every director, officer or employee of the 
bank who knowingly makes such an agreement 
on behalf of the bank, is liable to a penalty 
of ten thousand dollars. 


(2) Subsection (1) does not apply to an 
agreement 


(a) with respect to a deposit or loan made 


or payable outside Canada; 

(b) applicable only to the dealings of two 
or more banks as regards a customer of such 
banks ; 

(c) with respect to a bid for or purchase, 
sale or underwriting of securities by banks 
or a group including banks; or 

(d) requested or approved by the Minister. 
1966-67, c. 87, s. 138. 


(repealed) 


(repealed) 


Reduction or 
remission of 
duties for 
purposes of 
Competition 
Act 


Restoration of 
duties 
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CUSTOMS TARIFF 


16. (1) Whenever the Governor in Council 
deems it to be in the public interest to inquire 
into any conspiracy, combination, agreement 
or arrangement alleged to exist among 
manufacturers or dealers in any article of 
commerce to unduly promote the advantage 
of the manufacturers or dealers in such article 
at the expense of the consumers, the Governor 
in Council may commission or empower any 
judge of the Supreme Court, or of the 
Exchequer Court of Canada, or of any 
superior court or county court in Canada, to 
hold an inquiry in a summary way and report 
to the Governor in Council whether such 
conspiracy, combination, agreement or 
arrangement exists. 


(2) The judge may compel the attendance 
of witnesses and examine them under oath 
and require the production of books and 
papers, and shall have such other necessary 
powers as are conferred upon him by the 
Governor in Council for the purpose of such 
inquiry. 


(3) If the judge reports that such conspiracy, 
combination, agreement or arrangement exists 
in respect of such article, the Governor in 
Council may admit the article free of duty, 
or so reduce the duty thereon as to give to 
the public the benefit of reasonable competi- 
tion in the article, if it appears to the 
Governor in Council that such disadvantage 
to the consumer is facilitated by the duties of 
customs imposed on a like article. R.S., c. 60, 
s. 14. 


“16. (1) On the recommendation of the 
Minister of Finance, the Governor in 
Council may, where in his opinion it would 
be relevant for the purposes of an order 
made by the Competition Board estab- 
lished by the Competition Act pursuant to 
section 31.71 or 31.76 of that Act to do SO, 
by order, reduce or remove any duties of 
customs set out in Schedule A on an 
article or articles specified in the order. 


(2) On the recommendation of the Min- 
ister of Finance, the Governor in Council 
may, where in his opinion a reduction, or 
removal of duties of customs made pur- 
suant to subsection (1) is no longer re- 
levant for the purposes of the order re- 
ferred to in that subsection in relation 
to which it was made, restore such rate 
of duties to the rate in effect immedi- 
ately before it was so reduced or 
removed.” 


ublication 


[Inquiry by 
Competition 
Policy 
Advocate 


Deemed inquiry 
under 
Competition 
Act 


NATIONAL TRANSPORTATION ACT 


(2) The Commission shall give or cause to 
be given such public or other notice of any 
proposed acquisition referred to in subsection 
(1) as to it appears to be reasonable in the 
circumstances, including notice to the Director 
of Investigation and Research under the 
Combines Investigation Act. 


“(2) The Commission shall give or 
cause to be given such public or other 
notice of any proposed acquisition referred 
to in subsection (1) as to the Commission 
appears to be reasonable in the circum- 
stances, including notice to the Competi- 


tion Policy Advocate appointed under the 
Competition Act.” 


SHIPPING CONFERENCES EXEMPTION ACT 


1l. (1) The Director upon his own in- 
itiative may, and upon direction from the 
Minister of Consumer and Corporate Af- 
fairs or at the request of the Restrictive 
Trade Practices Commission shall, carry 
out an inquiry concerning the operations of 
any shipping conference and the effect that 
practices of the conference have in limiting 
facilities for the transportation of any 
goods, preventing or lessening competition 
in the transportation of any goods or re- 
straining or injuring trade or commerce in 
relation to any goods. 


(2) Any inquiry carried out by the Direc- 
tor pursuant to subsection (1) shall be 
deemed to be an inquiry under section 8 
of the Combines Investigation Act and the 
Restrictive Trade Practices Commission 
shall consider any evidence or material 
brought before it by the Director, to- 
gether with such further evidence and ma- 
terial as it considers advisable, and report 
thereon to the Minister of Consumer and 
Corporate Affairs. 


“11. (1) The Competition Policy Advo- 
cate on his own initiative may, and on 


direction from the Minister of Consumer 
and Corporate Affairs shall, carry out an 
inquiry concerning the operations of any 
shipping conference and the effect that 
practices of the conference have in limiting 
facilities for the transportation of any 
goods, preventing or lessening competition 
in the transportation of any goods or 
restraining or injuring trade or commerce 
in relation to any goods. 


(2) Any inquiry carried out by the Com- 
petition Policy Advocate pursuant to sub- 
section (1) shall be deemed to be an inqui- 


ry under section 47 of the Competition 
Act.” 
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